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Coming — An evaluation of financial poli- 
cies and practices is in order for those 
organizations whose fiscal years begin on 
July 1. In order to provide a proper back- 
ground for such evaluation, we present in 
our June issue a grouping of articles which 
deal with such subjects as inventory valua- 
tion under the LIFO method, executive stock 
options, the taxation of stock dividends, 
recapitalizations whose primary purpose is 
to shift control among the stockholders, the 
effect of Section 102 on accumulations of 
surplus, the tax treatment of ‘‘open”’ trans- 
actions, and the taxation of entities not 
previously taxed. 


Among the authors are J. H. Landman, 
Ingolf H. E. Otto, Raymond A. Hoffman, 
Philip Z. Leighton and Burton W. Kanter. 
In addition, the June issue will contain the 
usual departments. 


Tus magazine is published 


to promote sound thought in 


economi legal and account 
ing principles relating to all 
federul and state taxatior 
To this end it contains signed 
articles on tax subjects of 
current interest reports on 
pending state tax legislation 
nterpretations of tax laws 
ind other tax information 


The editorial policy is to 
illow frank discussion of tax 
ssues On this basis contri- 
bution ire nvited Res} 
sibilitv is not assumed for 
ontent of the articles or 
ymns expressed tl 
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Editor 
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Court... 


Administrative... 


FEDERAL 
TAXES \ BSCONDING with cash is the 


thett or embezzlement for the purposes of determining 

a deductible loss has occurred. So, where a building 

received $7,500 as part payment for the construction 

ing house and absconded with some of the money after havi 
only partly performed his contract, there was a deductible los 
the amount of the ditterence between $7 500 and the \ ilue of 
vork done on the premises.—Thomas Miller, 


19 TC—, No. 118 


\n INSURANCE POLICY on the lite 
an employee Was purchased by his employer, the named bene 
ficiary, who agreed in writing to pay $5,000 of the proceeds 
person named by the employee. The employee was not abl 
change the beneficiary of the policy. Upon the employee’s deat! 
the employer paid $5,000 to the emplovee’s daughter. No part 
of the $5,000 was includible in the employee's estate as proceeds 
of insurance, as the employer, who paid the premiums, had all the 
incidents of ownership in the policy and the written agreeme: 
was not a contract of insurance Estate of John C. Morrow, C 


Dec. 19.510. 19 TC No. 121 


\ N EMPLOYER, to provide additional cor 
pensation for meritorious services rendered, voluntarily created 
a trust fund under the terms of which an employee on reaching 
the age of 61 years or retiring from employment, would receive 
his share of the fund; in the event of the death of an employee 
prior to either of these events, his rights ceased and such of his 
widow and descendants as he might appoint by will would re 


ceive his share. One such employee died in 1944 prior to attain 
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Interpretations 


ing 61 years of age, and had appointed by will his wife the 
beneficiary of his share of the trust fund. Since there was no 
transfer of any interest by him and since he had exercised but a 
very limited power of appointment, the amount received from the 
trust fund was not includible in his gross estate-——Hanner 7% 
Glenn, 53-1 usre § 10,892 (DC Ky.) 


’ 

( AOMPENSATION under the guise of a gift 
will still be taxed as income to the employee, where payment of 
such money is actually based upon service, salary and length of 
employment. In such case, even though the money be designated 
as a gift by the employer, be charged to surplus rather than to 
operating expenses, and the approval of the stockholders and 


directors of the employer be obtained, there is lac king the essen 


tial characteristic of a gift—a transfer without consideration 
“A 


Painter v Campbell, Iy 53-1 use G 9274 (DC Texas) 


li: YOU TRAVEL away from home in con 
nection with your employment, it 1s not necessary that you stay 
away “over night” in order that the traveling and lodging ex 
penses be deductible. Since the words “away from home” are to 
be taken and understood in their plain, ordinary and popular 
sense unless it can be clearly seen that Congress used the words 
in a broader or different sense, the manager of a wholesale gro 
cery business who, in the course of his employment, traveled to 
neighboring towns, returning the same day, was entitled to deduct 
the expenses of his trip; he was away from home within the mean 


ing of Section 22 (n) Scott v. Kelm, 53-1 ustrc § 9267 (DC Minn. ) 


An INTERLOCUTORY divorce decree 
which made no provision for support or separate maintenance, 
was granted a wife in Utah on August 2, 1949; it was to become 
ul 


«l 


solute after the expiration of six months. An examination of 
the laws of Utah revealed that the decree did not end the matri 
monial status of the parties, nor destroy the economic and social 
incidents of the marriage. Furthermore, such a decree was not 
equivalent to a decree of separate maintenance. Since the parties 
were not legally separated “under a decree of divorce or separate 
maintenance,’ they were not precluded from filing a joint return 
for the calendar year 1949.—-Marriner S. Eccles, CCH Dec. 19,508 
19 TC—, No. 119. 


339 





A MERE CONTRACTUAL agreement, 
made between a husband and his former wife, is not suff- 
cient to enable the husband to exclude from his gross income, 
as being “incident to a divorce,” amounts paid under such an 
agreement. A husband and wife prior to their divorce in 1924 
executed a trust agreement whereby the husband was obligated 
to pay certain sums of money to his wife. In 1930, an agreement, 
superseding a similar agreement made in 1928, was made under 
which the husband agreed to give $11,000 annually to his former 
wife in consideration of her release of custody of their children ; 
the 1924 agreement was stated to be “in full force and effect.” Al 
though, under the 1930 agreement, the husband may have been 
obligated to make payment to his wife, such money was not paid 
under an agreement which was “incident to a divorce.” The 
agreement of 1930 was completely separate and apart from the 
agreement of 1924, which alone was “incident to a divorce.” Pay 
ment of $11,000 in 1944, pursuant to the 1930 agreement, was 
not made to carry out a legal obligation imposed by his prior 
marital relation and was properly included in his gross income 


for that year.—Newton v. Pedrick, 33-1 vstc $9258 (DC N. Y.). 


\ N ATTORNEY may be required to testify 


concerning the tax liability of one of his clients and to produce 
books and records relating to financial transactions between them. 
\lthough privileged communications and confidential information 
are protected by the confidential relationship which exists be 


tween a lawyer and his client, all information obtained by an 


attorney from his client is not privileged or confidential. How 
ever, if upon being sworn, certain specific questions appear to vio 
late the confidential relationship existing between attorney and 
client, the attorney may refuse to answer those specific questions 
as privileged.—In the matter of Goodman, 53-1 ustc { 9269 (DC 


Calif. ) 


SALES MADE IN ARIZONA which are 


ii 


completed by delivery f.o.b. to the purchaser in another state 


are subject to the Arizona privilege tax—a tax “upon the privi 
lege of engaging in business measured by the amount or value of 
business done within the state of whatever character.” Since “a 
state may, without unduly burdening interstate commerce, tax 
all the revenue or income 


‘gTOSS proc eeds of sales or gross 1n 
come’—that is the result of a business’s activities within the 


state,’ the tax is not unconstitutional.—Arizona State Tax Com 
mission v. Ensign, CCH Arizona Tax Reports § 65-004 
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Supreme Court Decisions . 
Withholding Costs 


Commissioner's Tax Advisors 


Washington Tax Talk 


The Supreme Court 


Che most denials of certiorari by 

ustc J 9551 (CA-2), and Taylor v. Mar- 
celle, 52-2 ustc § 9560 (CA-2). In the first 
case, the Second Circuit held that royalties 
received by aliens were subject to withhold- 


recent 


ing even though they would have been sales 
proceeds to a resident. In the second, the 
same court held that a prior decision uphold- 
ing a deficiency assessment was res judicata 
as to the holding period of stock. 


denials of certiorari are 


Knisely z eS. 


Che taxpayel! 


53-1 uste § 9227 (CA-6) 

was guilty of knowingly hav 
ing presented for fraudulent 
books and records covering amounts received. 
79546 (CA-9) 


sustained by a family partnership 


investigation 


v. U. S., 52-2 uste 


be claimed as an operating loss 
; 


the individual partners on the 


at the partnership was not valid 


income tax purposes 


) 


> uSsTC 9 


C omMtinissioner, IZ 
Tax urt did not have 
Commissioner’s put 
where the 
had been 


intere St, 


deficiency 
deficiency 
with prior 


Commissioner s 


3-1 USTC 
Fourth Circuit 


sowers, 


i expenses Ol 


has applie d 


The Congress 


Among the hundreds of tax bills pending 
this 


56 providing for 


before 


session of Congress, there are 
exemption from the 


sions tax for all 


admis- 


sorts of functions 


irom 


Washington Tax Talk 


amateur and 


semiprofessional baseball to 
visits to planetariums—but none of the bills 
before Congress provide for a federal sales 
tax. The federal sales tax, however, is the 
blind spot for the CIO when it takes a look 


at the tax reduction proposed by the Reed bill 


In a recent issue of the CIO Economic 
Outlook, the Reed bill comes in for some 
rather severe treatment. The CIO publica 
tion looks upon tax reduction as inappro- 
priate and unfair, pointing out that in the 
case of the excess profits tax (which pro 
duces about $2.5 billion in revenue), auto 
matic expiration on June 30 is tantamount 
to handing a bonanza to a 
of our 
mes in America.” 


“small fraction 
corporations—the most profitabl 

\t a March 19 press conference President 
Eisenhower, when discussing tax reduction, 
is reported to have’ said that “he would not 
hold out for absolutely no reduction. He 
would be perfectly glad to see certain sub 
stitutes for The Economi: 
Outlook has taken this to mean that a federal 
sales tax would be 


certain taxes.” 


one of these substitutes 


Withholding Costs.—A subject which is 
sure to come up when businessmen discuss 
withholding is the cost to the employer of 
doing this little tax-collection job for Uncle 
Sam. H. R. 321 would provide for the pay 
ment of the costs of income tax withhold 
ing. The amount to be paid would be the 
actual costs to the employer ot deducting 
and withholding on wages of his employees 
with a ceiling on such compensation of 10 
per cent of the 


withheld by the 


aggregate amount of tax 


employer. 


Occupational Exemption.—For those who 
like tax exemption along occupational lines 
reading of the bill 
which would provide a $600 income tax ex- 
emption for a scout 


we recommend the 


master. It seems to us 


that there are many occupations which are 


lar more exciting and deserving ot tax ex- 


34] 





How 

For a list of inter- 

ipations, we can refer our legis- 
Daly. 


that of sco naster 


mother ? 


The Commissioner 


| he following persons have be en selecte d 
Andrews 
sory group on tax 

vith the 


proble ms ot tax 


to form an ad 
matters, which will 
Commissioner from time to 


Commissionet 


administration: 
N. Tarleau, New York City; 
losepl * Platt, Columbus, Ohio; 
1). Post, Boston; Morris L. Rinehart, New 
York City; Frank Olds, Detroit; Frederick 
Cambridge, Massachusetts; 
Green, New York City; J. S 
New York City; ind Wallace 
Detroit 


Charles 


| Patton, 


lhomas | 


ly ' 
Sseiamal 


M. Jensen, 


Acquiescence.— The unissioner acqu 


Dec. 16,482 


a nonresident alien, was 


engaged in trade or business 
> calendar 


section 


during the 
1943, within the inten 
(b) of the Internal 
CCH Dee 
a general 


trust by 


interests in the 


tates 
Iment of 


Revenue Code 


19,196 


partnership 


Certain 

made 
gifts of percentage 
The 
subpartners, or 


partnership trusts 


were neither partners not 


joint venturers 
acl 


trol 


with the respective grantors 
and con- 
trust. It was 


earned the 


grant retained dominion 
over the 


that the 


corpus of the 


held 


grantors actually 


partnership 


income in question and were 


taxable thereon 
Charlotte Union 
Dec, 19,319 


bus 


Bus Station, Inc., CCH 
Petitioner 
with all 


agreed to erect a 


terminal terminal 
and the bus companies agreed to 


he facilities for 


necessary 
facilities, 


and use ft a period o! 


to pay to petitioner as rents 


imounts to be determined 
formula It 


renta? income of 


under a pre- 
found that the 
was to be 


scribed was 


petitioner com- 
puted as determined by the respondent un 
der the provisions of an dated 
November 26, 1940, as amended June 14, 
1945, rather than on the 


billings as reported by petitioner. 
Equitable Life Assurance Society of the 
United States, CCH Dec. 19,303.—On the 
date of a decedent's death, petitioner-insurer 
held were in- 
cludible in the decedent’s gross estate under 
Section &11 gw) ot 


342 


agreement 


basis of actual 


insurance proceeds which 


the Internal Revenue 


May, 1953 ® 


Code. The decedent had made provision 
that the proceeds of the insurance should 
be paid to the beneficiaries in installments 
certain contingencies 
It was held that petitioner-insurer was not 


n the happening of 


‘ 


a transferee or 
Code 


trustee within the n 
Section 827 (b). 


E.R. Fenimore Johnson, CCH Dec. 19,262 


1940 abandoned their 
dence and offered the same for sale or 


-Petitioners in resi- 


rent 


The main house was never rented, but the 


petitioners received rental income from cet 


tain minor portions of the premises from 
the time of abandonment until its sale in 
1945 t hel hat pe titioners sustained 


within the pur 


no deducti ( ) sale I 


lley, CCH 


Petitioner executed 


Dec. 19,241 


two substantially iden 
tical trust instruments for his two daughters 


and seven minor grandchildren. Controvers' 


vith respect to exclusions of the income of 
the grandchildren’s trust arose. Respondent 


onceded that the income of the 


vas immediately pavable 


the daughters 


hence constituted a present interest; 
tioner concede 


d “that the 


l a gitts oT 


gifts o re interest.” It 


were 


nerm 


} 
i missible a 


grandchildren’s trust 


Rock and Sand Company, CCH 
The controlling 
petitioner, which was engaged in the 
and sand 
oe 
which 


stock} older 
ot 


business, formed a _ partnersl 
furnished technical and manag 
services to petitioner and other enterpri 


of which the stockholder had contr: 


was held that respondent erred in allocating 


to petitioner part of the gross income 


qductions otf the 


Madeleine N 


partnership under Secti 


Sharp, CCH De 


Petitioner created a trust giving the inc 


14.019 
therefrom to her son for 
of the son’ 
at the 
$5,000. 


s right to receive t 

time of the gift was in 
Was petitioner entitled to 
exclusion under 504, 
of 1932? It was held petitioner was en- 
titled to this exclusion in 
sift tax 


a $5. 
Section Revenue 

determining h 
as the gift of income was 
and not a future 


liability 


a present interest 


Streckfus Steamers, Inc., CCH Dec, 19,234 
Petitioner Delaware corporatio1 
The question arose whether the respondent 


erred in 


Was a 
disallowing in part 
paid by petitioner to its four officers in the 
taxable years 1942, 1943, 1944 and 1946 as 


excessive 


compensation 


The petitioner was following its 


(Continued on page 349) 
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How to Get All (6n4 a@ 


o1uA_ & 


the Tax Advantages of 
Dabbling in Oil’ 


By WALTER J. BLUM 
Associate Professor of Law, 
University of Chicago Law School 


lf the Magical Formula Is Used, 
No Disparity Will Exist Between 
Oilmen and Other Taxpayers 


6 bere modern touchstone of fairness in 
taxation is to be found in the formula 
around which the major provisions of the 
Revenue Act of 1948 were built The 
formula, which has not received the crit- 
ical attention that a cardinal principle of 
tax justice deserves, was conceived in tur 
bulent tax times. By 1948, it had become 
all too apparent that there was a monstrous 
inequality of treatment between persons 
living in states that, had adopted commu- 
nity property laws and residents of states 
that followed the common law system of 
property ownership. The discrimination in 
tax treatment was contained not only in 
the federal income tax but in the federal 
gift and estate taxes as well. It is under- 
1 For an interesting study on the nontax ad- 
vantages of dabbling in oils, see Winston S. 
Churchill, Painting as a Pastime (1950) 


Dabbling in Oil 





standable that the community property people 
were reluctant to give up the special advan 
tages to which they had become comfortably 
accustomed and that taxpayers in common 
law states were equally unwilling to part 
with what they regarded as their reasonable 
prerogatives. In affairs, 
there was evolved the magical formula that 


virtually 


this posture oft 


was guaranteed to 


stale- 
mates and undue haggling and, in addition, 
seemed to end all the inequalities that were 
simply prescribed that 
community property taxpayers be given the 
advantages formerly enjoyed exclusively by 


their common law counterparts and that the 


avoid 


then troubling It 


common law people in return be given the 
privileges theretofore restricted to the com 
munity 
might 


correctly 


property crowd.” Some _ skeptics 


whether the formula was 


the 


question 
applied to inequalities then 


under consideration, for it now 


seems tha 


the technical changes introduced 
to it did not 


equality of 


pursuant 
complete 
the tw 

But 
must, 
that the formula, when applied rigorously, 


establish, in 


tact, 
treatment between 
geographical groupings of taxpayers." 
even these doubters agree, as they 
necessarily puts an end to inequalities and 
that it does so in the most painless fashio1 


to all directly concerned 


Now it should be 
all inequalities in tax treatment necessarily) 
the 
that in 
equalities go through a kind of maturization 
process: At first 
by students of taxation and a few cranks; 
then, gradually, a handful of disgruntled 
taxpayers complain about their position and 
place the blame on a discrimination which 


understood that not 


immediately Over 


have come to recognize 


deserve correction 
years we 


they are noticed merely 


? This of course is only a caricature of what 
happened in 1948 but it contains the kernel of 
truth. The fact is that the central aspect of 
the 1948 equalization plan was a kind of double 
take. The community property taxpayers re- 
captured the gift and estate tax advantages 
which they had lost by legislation in 1942; 
while the common law property taxpayers for 
the first time got the income tax advantages 
which had always been enjoyed by their com 
munity property counterparts, and, in addition, 
obtained for the first tirne something resembling 
the pre-1942 transfer tax advantages which the 
community property people were recapturing 
Thus, viewed narrowly, this part of the trade 
did not involve giving the community property 
club any advantages which the common law 
property club had been enjoying. However 
one part of the compromise did involve just 
such a direct quid pro quo. Community prop 
erty taxpayers were to some extent given the 
benefits of the death basis rule which the 
common law taxpayers had claimed as their 
own. Specifically, in the name of equalization 
the basis of the community property share of 
the surviving spouse became the fair market 
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works to 
after, 

written 
Swarm 


their disadvantage; there 
more learned are 
about the subject; in due time, a 
of generalized and inaccurate ver- 


sions of these articles appear in the popular 


soon, 


one ofr 


articles 


press; and, before long, the inequality has 
reached adulthood and is ready for 
lative treatment. This, in overgeneralized 
fashion, was the development experienced 
by the geographical inequalities that were 
dealt skillfully by the 
formula of 1948. 


legis- 


with so equalization 


Today, there are several othe 
are in 
trimming 


which process of getting 


Among the foremost of 


to some minds, is that existing between the 


treatment of taxpayers who are connected 


with oil ventures and of taxpayers who 
invest in property, 
larly the garden varieties 
such as stocks and depreciable rental prop 


i 
erty.‘ 


other kinds of particu 


more common 


These inequalities need redressing or 


will need it soon; the only real question is 


that can best be 


submitted, is answered pet 


HOU 


accomplished. That 
question, it 1s 
fectly by recourse to the 1948 formula. Both 


the beautv of the formula 


as a cardinal 
utility in 
uutting down inequalities, are convincingly 


tax justice, and its 


principle of 
T 
' 


shown by considering its application t the 


glaring and accessible of the 
that now mark the tax 
oilmen and other more or 


situated persons 


more inequal 


ties treatment ot 
less fortunately 
First, is the matter of the rules for 
sifying expenditures into those whicl 
be deducted immediately as expenses and 
those which deducted 
but must be capitalized and then 
into deductible 


cannot be 


currently 
translated 


expenses only over the 


value at the death of the predeceasing spouse 
(Code Sec. 113 (a) (5).) 

Actually the formula, which in this article 
for convenience is labelled the ‘'1948 formula,’’ 
was not created, but only rediscovered, in 1948 
It seems to have been known in the Western 
World as early as Aristotle's time. See his 
discussion on Justice in Book 5 of the 
machean Ethics 

' The differences 


Nico- 


in estate and gift tax treat 
ment of taxpayers in common law property; 
states and taxpayers in community property 
states which resulted from the 1948 compromise 
usually are not referred to as discriminations 
but rather as technicalities produced by the 
fact that the two types of property systems 
have differing natures. Some critics who dis 
approved of the compromise have pointed out 
that the differences in estate and gift tax treat- 
ment that existed before 1948 could also be 
called technicalities attributable to the differing 
natures of the two property systems 

*See Griswold in Baker and Griswold 
centage Depletion—A Correspondence,’’ 64 
vard Law Review 361 (1951). 


‘*Per- 


Har- 
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For the taxpayer who bears the cost 
of drilling and outfitting an 

oil well, a choice is available 

to deduct his intangible 

drilling and development costs or 
to capitalize them, as he sees fit. 


future years, if ever. It is ob 


1 


that, in the vhelming majority 


would 


4 


lations, a preier to 


expenditures currently rather 


} 


them, and this is especially 


lay, prevailing rates of tax 

high and there is growing hope that 
will come down in the not too distant 
For the taxpayer 
drilling and 

is available to deduct his 


and development costs or to 


who bears the 
| 


outfitting an oil w 


} 

el 

intangible 
Capl 


sible 


} 
K 


them, as he sees fit. Such 


intan 
af®re de fined broadly. 
an expenditure 


“Generally ing 


spea 
is classed as an intangible 


drilling and develo 


pment cost if it has in 


aluc Expenditures sul 


tion represent wages, fuel, 
and supplies ink urred tol 
inctions: (a) clearing of 


road making, 
and clearing 


surveyin 
wells as 
iginal development; (c) con 

icks and other physi 


yperties necessary drilling of 


ction 


pi for the 


‘ ss ; ‘ , 
s and the preparation of wells for ( 


production ot oul ari In ¢ 
Ss. those that govern the construc 
for the 


a building production of 


1 for profit are ungenerous, indeed 
the owner of unimproved and unpro 


al property has the option to 


pitalize such items as annual 


taxes, 


est and carrving charges which genera 


rrent expenses, there 


deduct cu 


Zegs. 111, Sec. 29.23(m)-16(b) “The right 
to charge off intangible development expense is 
the most valuable right accorded the oil operator 
under the tax laws On the average, sixty 
per cent or more of the cost of a producing well 

represented by the intangibles incurred in 
drilling the hole.’ Ja “Tax Planning 
Before Drilling The Operator's Problem,’ 
Tulane Law Review, December, 1952, at p. 21 

Arthur Anderson & Company, Oil and Gas 
Federal Income Tax Manual (7th ed., 1953), at 


ckson, 


p. 36 


* Code Sec 


Dabbling in Oil 


24(a)(2) and (3) 


The 1948 equalization formula can be 
applied handily to rectify this disparity. 
Equality will be achieved by allowing the 
intangible costs incurred in erecting a build- 
ing to be treated as current expenses, at 
the option of the taxpayer of course. In 
the beginning, slight difhculties might be 
encountered in defining precisely what con- 
stitutes the intangible costs of erecting a 
building, but, in the main, the task of draw 
ing here should not prove to be 
more than in the oil field. As 
the dichotomy which can 


the line 
unyielding 
an indication of 
be worked out, the following types of items 
might be treated as intangible 
this purpose: (a) clearing of ground, drain 
ing and surveying; (b) digging of founda 
tion; and (c) erection of equipment used in 
the construction of the building. While this 
listing of intangibles is not to be considered 


costs tor 


as definitive, it ought to prove suggestive. 
Doubtless, 


an oil wel 


it will be urged by some that 
1 is different from a building in 
that it is not a “permanent” improvement 
enhances the value of the owner's 
the construction of a build 
ing clearly brings into being a value which 
endures for a considerable length of time 
From may be argued that it is 
proper to differentiate between the two by 
permitting deduction of the cost of the well 
as an expense but compelling capitalization 
of the cost of the building. Granted that 
an oil well is not a building,® nevetheless, 
alike in to the per 
of the value that inheres in them. 
This conclusion, which underlines the fain 
ness of applying the 1948 equalization for 
mula to the matter at hand, 
judicial sanction 


which 


property, while 


this it 


they surely are 


respect 


Mmanency 


has strong 
“It seems to us clear that 
well is a permanent improve 
It costs more in than 

land in which it is constructed, and 

it multiplies many times the value of the 
oil it reaches. It is permanent, because not 
intended to be removed, and 


capable of removal as a whole 


a productive 


Inany cases 


indeed in 
It is not tem 
Many 
special purposes have 
physical life 


though its useful life is limited 


porary, 


buildings put up for 


a useful life less than thei 

*On this point see 
Company, 128 Tex. 155 
Supreme Court of Texas, deciding that the 
Rylands v. Fletcher rule of tort liability for 
ultra hazardous activity would not be followed 
in Texas, observed in England there 
are no oil wells . .. In Texas the situation 
is different.”’ 

*F H. BE. Oil Company v 
ustc $200 i7 F. (2d) 1002, at 1005 (1945) 
The wonderful sequel to this opinion is found 
in F. H. BE, Oil Company v. Commissioner, 45-1 

(Continued on following page) 


Turner v 


Big 
(1936), in 


Lake Oil 
which the 


Commissioner, 45-1 
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The next 


tion is that 


inequality that requires atten- 


which turns on the allowances 
Phe owner 
building is permitted to recover his 


< apital 


for depreciation and depletion. 
of a 


investment im it by allocating a 


proper part of his tax basis as a depr« 


ciation expense each year, during the usetul 


life of the structure. In no event, however, 


is he permitted to deduct for 


an amount 


depreciation 
exceeding his basis for the 


building, and, in most instances, this basis, 


before adjustment for 


depreciation, will be 
the total of the 


| 


which he 
Quite different 


1 ' 
olman lf he « 


building costs 
as require to capitalize 
is the treatment of the hooses 
and, for reasons soon to become 


is not likely 
Thay 


to do so, 
obvic us, he 


otten, he 


to make this choice 
recover his capitalized costs 
that 


building 


in a manner essentially equivalent to 


5 
prescribed 10 the 


Phat 1s, he 


owner of a 


may elect in any year to base 
his allowance for the depletion of his invest 
ment on the capitalized cost 
until that 

d. But the important 


of that invest- 
ment wholly 
is that 
recovery. 
take 
which 


cost has been 
thing 
not confined to 


\t his 


is a depletion allowance an 


mere cost 


election, he may in any vear 
amount 
cent of his gross 


(but not to 


is equivalent to 2714 per 
income from the oil property 
exceed 50 per cent of his net 
it). 


this 


income trom 
So long as the oil keeps on coming, 
percentage 
keep coming to the oilman; 
when he has recovered his capitalized costs 
And, if in any year it is not profitable to 


elect 


depletion allowance will 


it does not stop 


depletion, the oilman 
and take depletion on the 
his actual capitalized costs, with- 
his right to take 
in subsequent years, 


this percentage 
an switch over 
basis of 
uit giving uy percentage 
lepletion To begin to 


fully appreciate the attractiveness of the 


percentage depletion arrangement, it must 
be remembered that a large part of the per- 
manent the oilman, the in- 
tangible costs, can be deducted when paid 
this combination a 


investment 


investment of 


rr incurred Under 


leductible permanent produces 
oilman is al- 


deduction for 


mcome against which the 


wed a urtnet 


depletion 


percentage 


(Footnote 9 continued) 

uste § 9280, 149 F. (2d) 238 (1945), in which 
the court decided, for reasons that are trans- 
parent in the opinion, that it had better not 
consider the broad question whether the option 
given by the Treasury to deduct intangible 
costs is valid under the statute. ‘‘The question 
whether a successful oil well on property which 
the driller fully owns is a permanent improve- 
ment, as is an artesian water well on a ranch, 
or a tunnel for a railroad, or the underground 
part of a large building, in all of which the 
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In an economy which undergoes 
violent changes in the value of 
money, all investing 

in assets is risky business. 


4 


\gain, the 1948 yrmula 
seems to be perfectly tailored for getting 
rid of this It simply calls for 
permitting the owner of depreciable prop 


equalization f 
inequity. 
erty to claim as a depreciation deduction a 
percentage of the income flowing from or 
associated with the building or other ass 
in question. There well may be concer 
over the appropriate rate for such p: 
age depreciation, and it must be ad 
that a scientific 
seems to be 


t 
oon’ 
basis for setting tl 
absent. History, hi 
stands ready to come to the 
record is perfectly plain that the 27 
cent 


rescue, 


rate bestowed upon oilmen was 
involved computation that, 
in retrospect, bears no relation to any char- 


acteristic of the oil 


rived by an 


industry or, for that 
Legal 


reasoning by 


matter, any other industry. reason- 
a 
anal- 


well 


cent ye Im- 


ing, which at heart is 


ogy,” would 


dictate th: the old and 


established figure of 


pressed into wider service 


It is fair to anticipate the contentior 


oilmen deserve special treatment 


dabbling in oil is a risky business 


percentage depletion scheme is met 


means by which losses on unsuccessful 
be made up by gains on the pt 


Furthermore, it might be 


tures can 
able ones 
with considerable force that oil is impor 
to society and that our continued prosperi 
exploring 


oil, a vigor which is fostered by 


demands unrelenting vigor in 


tion arrangement To be sure, 


merit in these observations, but tl 
believers in equality of treatment in 
tion will not be 
partial 


vesting in 


short by 
knows tl 


risky busi 


stopped 
truths Everyone 
buildings is a 
and, in an which undergoes 
lent value of mon 


investing in assets 1s risky stuff And, 


economy 
changes in the 


cost of ‘making a hole in the ground 
a part of the capital investment, we can and 
do lay to one aside.’’ 149 F. (2d) 238, at p. 239 
It is to be noted that the Treasury regulations 
prescribing the option have been approved by 
both Houses of Congress by the passage of a 
joint resolution—H. Con. Res. 50, 79th 
Ist Sess. 

” Code Sec. 114(b) (3) 

u ‘The basic pattern of legal reasoning is 
reasoning by example.”” Levi, An Jntroduction 
to Legal Reasoning, 1949, at p. 1 
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is plainly 


Cong 





mmportant to our same 


welfare, the 

can be said for rental housing, office 

rs, factories and what not. The Sec- 
retary of the Treasury, in 1950 and 1951, 
pointed out that the 2744 per cent depletion 
allowance resulted in giving the oil industry 
a subsidy of over $400 million each 
Few will doubt that the industry 
and other industries could make an equally 


year. 
housing 
good case for a comparable large hidden 
from the government. 


subsidy 


Ince it 


is realized that the oilman’s pet 
centage 


by the 


depletion is in no way measured 
capital he has invested 


in his venture, one begins to see that the 


amount of 


extension of such a percentage deduction 


logically should not be confined to depr« 

The 
not to eliminate the 
oilmen real 


discrimination 


ciable or wasting 


assets 


friends of 
equality should beware 


inequality between and estate 
men only to open up a new 


en real estate men and those who in- 


t in other assets. 


Genuine equality calls 
yr treating alike all similarly situated pet 
sons, and, accordingly, the 
plan should be 
at the option of the taxpayer of 


a comparable charge-off by all in 


percentage de 
preciatiol broadened to 
mit 


course, 


vestors. This deduction, which might ap 
propriately be termed “the stand 
| should for 
reasons already indicated be at the rate of 
2 per cent of gross income from the in- 
vestment (but not to exceed 50 per cent ol 

t income from it) In justification of 

extension, it noted that, 
frequently, an investment in stocks is every 
1 And it 


economic 


optional 


ard percentage deduction,” ” 


this should be 


it 
t as 


risky as a plunge into oil. 
saying that in an 
is built around the private in 


vestment of capital, the case for using the 


goes without 
system that 


tax system to 
bonds 


cannot concelv: 


investments in 
stocks 
ibly be weaker than the 
for subsidizing the 


encourage 


and especially in common 
Cds 
search for oil 

Further study, should be 


ascertaining whether the optional stand 


perhaps, given 


12Statements of the Secretary of the Treas- 
ury, Hearings before the Committee on Ways 
and Means, House of Representatives, on Reve- 
nue Revision of 1951, 82d Cong., 2d Sess., Vol. 1 
(1951) 

The size of the depletion subsidy to the oil 
industry should also be viewed against the 
amount of extra effort it calls forth. An econ- 
omist well versed in tax matters had this to 
say about the matter some years ago: ‘I can 
only report here a rumor among statisticians 
that the total of depletion charges in the oil 
business greatly exceeds total private capital- 
izable outlays for prospecting, exploring, and 
developmental research, Indeed, there is strong 
suspicion that what the Treasury loses in tar 
revenue by virtue of fictitious depletion charges 


Dabbling in Oil 


ard percentage deduction should be thrown 
open generally not only to income derived 
from investment but, also, to income from 
personal services. At first impression, it 
would that an extension is un- 
warranted because the worker does not 
deduction which, after all, is 
ultimately founded on the thought that the 
taxpayer has invested some capital which he 
may or may not eventually recover in full 
Nor is this doubt dispelled by pointing out 
that the suggested percentage deduction is 
unrelated to the amount of capital invested; 


seem such 


deserve a 


history discloses very clearly that the per 
centage deduction for oil was_ initially 
considered to be a means of returning to in 
vestors in the oi] industry the capital which 
they had ventured. On the other hand, it 
can be pointed out that from time to time 
proposals have been advanced for allowing 
workers to take a deduction for their per 
sonal deterioration, at least in such indus 
as prize-fighting, acting and modeling 
where the period of 


tries 
high earnings is apt 
to be relatively short and intimately bound 
up with the taxpayer’s physical condition 
These proposals, in effect, call for attribut 
ing a capital value to the individual him 
self and thus lend support to extending the 
suggested optional percentage 
deduction to earned income, 


depletion 
Unfortunately, 
the strength of this support is considerably 
weakened insofar as none of these proposals 
for personal depreciation 


1 
has yet gained 


acceptance 


But this does not 


tending the 


end the 
percentage 


case for eCxX 
depletion plan to 
income. The that there is 
contained in the present tax rules for the 
oil industry itself, or at least in its present 
practices, a 
this 


a geologist, 


earned fact is 


strong precedent for making 


extension 


Frequently a person, say 
who performs i 


services in an 
oil venture, 


form of 


takes his compensation in the 
a right to payment out of oil, it 
and when it is produced by the venture—a 


so-called oil payment. In some situations 


(i. e., from the excess of charges over what 
they would be without handouts to this special 
class of property) exceeds all those private 
outlays.’’ Simons, Federal Tax Reform (1950) 
at p. 98. 

My colleague, H 


Kalven, Jr., thinks it might 
be interesting to speculate on how large the 
endowment of the University of Chicago might 
now be if the Rockefeller gifts to the school 
had been made at a time when the oil industry 
had its 27% per cent depletion allowance 

% Not to be confused with the ‘‘optional stand- 
ard deduction,’ now authorized in Sec. 23(aa) 
of the Code Astute readers will understand 
that the Sec. 23(aa) optional standard deduc- 
tion resulted from an application of the same 
basic formula as that which sired the 1948 law 
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it seems to be the rule, or practice, that 
the value of such a right is not includible 
in income when received, and that 
the payments from the oil are obtained, 
they are treated as income which is subject 
to being reduced by the regular 27% pet 
cent depletion allowance.* What this adds 
up to is that, under some circumstances, the 


when 


worker who takes his compensation in oil 
payments gets percentage depletion on that 
compensation though he has not in 
vested any capital in the venture. While 
the worker might be taking a risk as to 
whether the oil well in question will pro 
duce all the oil to which he is entitled under 
his oil payment, this factor docs not detract 
from the point now being made (and any- 
way there is reason to believe that in num 
erous situations in which these oil payments 
are used, the risk of insufficient oil is rela 
tively small). What is important here is 
that percentage depletion is availabl 
to workers through oil payments, and this 
fact at sufficient 
for exploring whether the proposed optional 
standard percentage depletion ought to be 
extended to all personal service income, o1 
perhaps—for reasons of administrative con 
venience—to all income 


even 


now 


least constitutes a reason 


The oil payment device is at the heart of 
yet another 
ment of 


inequality between the treat 
and other This 
concerns the ability of a taxpayer to divert 


oilmen investors. 


the flow of income from himself to another 
without having to include the diverted in 


“ ‘‘Lease brokers, geologists, and others 
do not realize income at the time of the assign 
ment of an oil payment or other economic inter 
est [such as a net profits interest] from a 
property for services rendered in connection 
with the acquisition, exploration, or develop 
ment of that property.’ Arthur Anderson & 
Company, Oil and Gas Federal Income Tax 
Manual (7th ed., 1953), at p. 173. If the interest 
so assigned is an economic interest in the 
property, the holder apparently will be entitled 
to the allowance for percentage depletion. How 
ever, “‘if a recent decision of the Tax Court is 
upheld, there may be some doubt as to whether 
a net profit interest given for services entitles 
the holder to the allowance for depletion 
Work cited, at p. 171 

There is considerable doubt as to the reach 
of the concept of ‘‘services rendered in connec 
tion with the acquisition, exploration, or de 
velopment” of an oll property. A recent article 
takes a highly optimistic view: ‘Very likely 
the concept is also broad enough to include 
services rendered by a lawyer where he had 
agreed to contribute legal services looking 
towards bringing a specific property into pro- 
duction, viz., draft the necessary contracts 
examination of titles, etc.’’ “Assignment of 
Economic Interest for Personal Services,’’ 1 
Oil and Gas Tax Quarterly 18, at p. 23 (1952) 

6% ‘Tf, in the interest of conservation of cash 
or for other reasons, C Company arranges for 
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come in his own tax base. It is a common- 
place of our tax law that the fruit is to be 
taxed to the owner of the tree which pro- 
duced it. If the fruit is transferred for 
value before it has fallen off the tree, the 
value received is includible in the 
of the tree owner. So that, for example, it 
building assigns certain 
future rents to another party in return for 
goods or services, the value of those 
and will be taxable income to the 
owner in the 


income 


the owner of a 


soods 
services 
building year he receives 


them. But the oil industry is not a com 


monplace one and the commonplace fruit 
and-tree rule does not always apply to its 
operations. An oilman can pay for 


right to 


goods 
by giving a 
duced in the 
existing 


some oil to be pro 
future, and, according to the 
: ; 

rules, the value of 


receives need not be 


the goods he 
included in his incom« 
stream if he arranges the 


rectly 


transaction cor 
Under a progressive income tax," 
this opportunity obviously might be of great 
value to the taxpayer since, in effect, he is 
enabled to expand his operations with tax 
free income His special advantag: 


distribute rights to 


is that 
he can future 
his operations without being ta> 
income, while virtually 


Mnances now out ot 


incommi¢ 
ced on 
evervone iS¢ 
future 
must pay the tax on that income 

little need to elaborate on how 
this discrimination can be decisively halted 


by resort to the 1948 equalization formula 


Irom 
that 
who income, 


There is 


All that is required is an authorization 


the drilling to be done in consideration of an 
oil payment or other form of mineral interest 
in the property to be drilled, it may ex 
clude from its income the amounts subsequently 
paid to the holder of the economic interest 
C Company may also desire to avoid the ex 
penditure of cash for the purchase of oil well 
equipment This may be done by giving an 
oil payment or other form of mineral interest 
to a supplier in consideration for the equip 
ment.”’ Arthur Anderson & Company, Oil and 
Gas Federal Income Tax Munual (7th ed 1953) 
at p. 207 

The ordinary taxpayer doubtless would wel 
come the privilege of purchasing equipment 
with a future payment that is forever excluded 
from his income stream It, “‘in effect, acceler 
ates depreciation on tangible equipment within 
the relatively short life of the payment Jack 
son, article cited at footnote 5, at p. 30 But 
in the oil industry, this privilege may be 
rate because of depletion, which rate 
that is, ‘‘it is generally uneconomical from 
tax point of view because the operator in the 
long run will lose tax deductions in the amount 
of percentage depletion on the income 
the assigned oil payment Jackson, 
cited, at p. 30 

’ For a few remarks on progressive taxation 
see Blum and Kalven ‘The Uneasy Case for 
Progressive Taxation,’’ 19 University of Chicago 
Law Review 417 (1952). 


second 


is first 


from 
article 
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every 
future 


property 
income 


owner to deal in rights to 
from his property without 
incurring a tax on that income.” More- 
over, it be amiss to suggest that 
a similar privilege also be granted to those 
who they 


their 


may not 


transfer rights to which 


from 


income 


expect to ruture 


in the 


phy sical or mental toil 


derive 


: , ei 
Quite a number o existing tax in 


equalities favoring the oilman could be 


cited in support 


of the general equalizatio 


being advocated 


carefully scru 
bill drafting stage, tl 

sake of brevity be omitted from this 

preliminary 


i@y can 


presentation It is important 


nevertheless to observe that, in every 


formula 


smoothly to iron 


stance, the equalization 


] 
| 


ji 
: 
( be applied 


discrimination 


What remains to be 


the other 


it, not only are the 


considered, how 
the formula, Un 
existing 
advantages of the ilmen to be 


side of 
spe cial 
spread 
but the 


latter are to be 


situated, 


this second 


presenta 


tion has to be 


brief. A team of 
research experts has been combing the In- 
ternal Revenue Code, the Treasury Regu 
lations, the Bureau Rulings and the court 
decisions for over six months in an effort 
to compile a full and complete list of in- 
equalities that work against the 
of the oilman. While the labors of this 
group to be completed it must be 
admitted that its semi-final report is som 
what To date, the 
unable to 


very 


interests 
are yet 


dismaying researchers 


have been 


uncover a single in 


stance of such an inequality.” 


Pe rhaps this leads to the conclusion that 
the pro] 1 


{ osed equalization 
to be abandoned 


pressly calls for 


will have 
formula ex 
a swapping of advantages 


plan 
because the 
and there is yet 


to be found an item whicl 


the nonoilmen can trading coin 
But rather than abandon the proposal al- 
together, it might be 


it in 


use as 


more sensible to put 
suspense in the hope that the research 
team will in time turn up something which 
‘an be used to bless the deal with mutual 
ity Who knows, the 


! 


researchers may vet 


strike oil 


Or they may at least succeed in pouring 


[The End] 


on troubled waters 
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compensation plan adopted in 1931, 
was found this 


and it 
constituted reasonable com 
T services rendered to it by 


tric Power Company, CCH 


petitioner, a public 


SserTyv- 
I r, a | ery 


executed conveyances of 


of way Phe 

of $376,001.32 

petitioner in 1942. It was 
loss was deductible in the year 
lands leased to 
tric railway operator were the 
bona fide sale 


f the seller 


issue 


was 


found that a 


when right-of-way an elec- 
subject ota 
which definitely fixed the loss 
and the amount of it 


This privilege in effect extended to 
(the owners of gratuitously re- 
estates) by McAllister 1 

46-2 ustc § 9337, 157 F. (2d) 235 
member of the research staff thought 
there might be a possibility that oilmen were 
not given all the advantages of the capital gains 
bargain which were available to others But, 
studying the situation, he concluded that 
respect they aré as well off as other 
fact, it could be argued that 
they are even better off in that if an oilman 
is allowed percentage depletion deductions in 
excess of his unrecovered investment in the 
property, he is not required to use less than a 


Dabbling in Oil 


was 
some taxpayers 
ceived life Commis- 
sioner, 


* One 


after 
n 


i this 
taxpayers In 


Pelham G 
-Petitionet 


Wodehouse, CCH Dec 19.361 
assigned one-half i 
The assignments 
were made in France where petitioner and 
his wife, British 
Later, the manuscripts 
country for 


interests in 
manuscripts to his wife 


subjects, residing 
this 


Petitioner 


were 
were sent to 
sale and copyright. 

half of the net income from 
sales and his wife the other half. /t 
held that the 
transfers within the 
Statute 


received one 
such 


Was assignments constituted 


meaning of the gift tax 


and were not taxable under such 


statute, because they were transfers by a 


nonresident alien of 


side the 


property situated out 


United States 
zero basis (that is, a negative basis) in calculat 
ing his gain on sale of the property 

The most promising area for finding an in 
equality that works against the oilman seems 
to be in the provisions relating to the computa 
tion of the net operating loss deduction. It is 
true that part of the benefit of the percentage 
depletion deduction is lost in the loss carry-back 
and carry-forward shuffle; but it must be re 
membered that the percentage depletion de 
duction itself is a special advantage for the 
oilman in the first place, so that the net oper- 
ating loss deduction does not impose a special 
disadvantage on him but merely restricts his 
special] advantage 
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An Annuity Granted to an Employee 


for Faithful Service 


Produces Dire Results for Him 


The Morse Case— 


Taxation Neutralizes a Retirement 


STRIKING EXAMPLE is 
Morse 7 ( 


incurring a tax on moneys 
which he has nevet 


afforded, by 


the case otf ymmuisstoner, of 


a taxpayer 
| 


receive d, with no affirm- 


ative action on his part in connection there 


with, save being elderly, 


alive and breathing 
decision, Mr. Morse should 


have had good reason to be happy and content 
with the thoug 


Prior to the 


t that his old age was well 


h 

provided for, but the Commissioner, the 
j 
s 


Tax Court and the Court of 
the Second Circuit 


dream of 


Appeals for 
shattered any tranquil 
he might have had. The 
opinion points up the financial 


security 
devastating 
result that may be inflicted on a defenseless 
taxpayer by virtue of a retirement program, 
provided by an employer for an employee, 
whenever such plan does not qualify under 
Section 165 of the Code 


For many years, Congress has sought to 
encourage the establishment of benefit plans 
in industry and, in 1942, considerable legis 
lation in this area was 
One of the additions to the Code, made by 
the 1942 legislation, was Section 22 (b) (2) 
(B), with 

annuities. Section 165 (a), as last amended 
in 1942, established the requirements for a 
pension plan to qualify for 
benefits. It is not that an 
ployee’s rights must vest at any 
beneficial 
ployer’s contributions under a qualified plan 


general enacted.’ 


dealing exclusively employee’s 


maximum tax 
em- 
particular 


necessary 


time and his interest in his em 


become nonforfeitable before re- 


W he re a 


Section 


need not 
retirement plan, not 


165, is 


. 3 
tirement 


qualified under involved 
153-1 ustc $9202 (CA-2), 
18,759, 17 TC 1244 (1952) 
2 Sec. 162 of the Revenue Act of 1942, 56 Stat 
862 (1942). amended Code Secs. 22(b)(2) and 
165(a), (b) and (c) 
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rel tax treat 
is accorded to the beneficiary even 


however, it appears that diffe 
ment 
though the retired employee himself 
different 


position, practically 
cally, than he would be if 
beneficiary of or a participant it 


qualified under Section 165. 
Phe Mi rs@ Case 
the Chrysler 


ot /U years, was t 


involved an employee « 
Corporation who, at the 
o old to be ec 
the company’s pension plan 

this old 
employee the same old-age 


at 
vered by 
Che company 
desired to give to and trusted 
security offers 
to younger employees, and took formal co: 
porate action to assure Mr. Morse of a per 
sion of $3,000 per year upon his retirement, 
which reflected 


tion’s minutes in 1941] 


in the 


action Was corpo 
To fund this recorde 
obligation of the Chrysler Corporation, a1 
annuity contract was purchased on Septem 
1941, by the corporation. The <« 
which was to pay $3,000 per yea 
issued by the Mutual Life Insurance 
New York and the 
premium amounted to $37,645.25 
owned the policy and received all 
payments (amounting to $3,750) thereunder: 
until Morse’s retirement 1942 
Early in 1943, Chrysler made Morse the 
beneficiary, confining his rights, howeve: 
to the receipt of the installments due under 
the annuity ($3,000 
Under the provisions of the assignment 
Morse could not assign the beneficial inter 
est or in 


be r ae. 
tract, 
was 


Company of 


singie 
The com 
pany 


at the end of 


contract per year 


any other way cash in on the 


contract. The Request for Change of Bens 


*Freyburger, ‘‘Pension Plans 
phy of Section 165(a),’" TAXEs 
zine, February, 1944, p. 60. 
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By GERHARD E. SEIDEL 


Attorney, 
Eckert, Peterson & Leeming 
Chicago, Illinois 


Program 


and Designation of Rights, executed 
company, specifically excluded the 
the annuitant to 


The following 


assign the co! 
endorsement was 
n the contract on January 19, 1943: 


The beneficiary is changed to annui 


executors, administrators or assigns. 


“(b) Anything in this contract to the 
ntrary notwithstanding, each annuity pay 
nt becoming during 
lifetime of the annuitant beginning with 
he payment due on January 1, 1943, shall 
payable as it due to the 
nnuitant.” 


payable hereunde1 


becomes 


was also 


contract nor benefits ac- 
shall be transferable by 
subject to commutation, 


encumbrance or in any way 


he debts of the annuitant or to 


ss except as otherwise provided 


ceived $3,000 in 


1943 under the 
vhich was the 


total sum due and 

that year, under its terms and 
and was, as a matter of fact, all 

h uld during the 
1943. This amount was reported in 
1943 return. The Com- 
Morse received tax- 
1943 in an 
iount equal to the cost of the contract 
Chrysler, | paid to 

assignment of the bene- 
1943. The 
the Commissioner was right 


it Appeals for the Second 


possibly receive 


income tax 
mer claimed that 
income during the year 


less the amount 


t} 


Ls 
Morse early in 


result of 


economic 


the decision is to tax Morse on $33,900 of 
income for the year 1943, when, in reality, 
he received only $3,000 in cash during the 
year and could not under any circumstances 
obtain anything more under the terms of the 


annuity contract 


It requires no special facility 
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Are Over-Ceiling Payments 
Part of the Cost of Goods Sold? 


By DAVID H. WILSON, Attorney 
Brouse, McDowell, May, Bierce & Wortman 
Akron, Ohio 


Shall ‘‘Income”’ Be Defined, 
the Author Asks, by 


Congress or by the Courts? 


Over-Ceiling Payments 





within the meaning of Section 23. She » stay within the Constitution, thi 
“arr 


argued, however, that the cost of the meat, the cost of goods sold must be deduct: 
whether legal or not, was not an expense, from gross receipts in order to arrive 
but an expenditur yf capital.” Capital, sh yy ” 14 


£ SS Income. 


As already pointed out, the World War 


wage laws had a provision for the 


ilways be returned tax free, 
have income until 
hat goes out. It 


‘r argument was . . 
Ray this respect, the wage and price situations 
Whether an ex 


vere different in World War II. Nonethe- 
less, when in Weather-Seal Manufacturing 
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* For an interesting case involving expense In Universal Optical Company, CCH Dec 
items and capital outlays, both illegally in- 16,629, 11 TC 608 (1948), ‘‘deduction”’ is defined 
curred, see Andrew Kjar, CCH Dec 12,114-E as referring only to the statutory allowances 
(BTA, 1941) Here the expense items were dis of Sec. 23. See also Davis v. U. 8., 37-1 us 
allowed and the capital items were allowed t § 9029, 87 F. (2d) 323, (1937). The point is that 
be subtracted from gross receipts since there is no statutory provision for the 

*‘'In order to determine whether there h deduction of ‘‘cost of goods sold,’ the 
been gain or loss, and the amount of the g tion of this item from gross receipt 
if any, we must withdraw from the gross pro dependent on the rules developed by ‘ 
ceeds an amount sufficient to restore the capital and the courts with reference to ‘‘dedu 
value."’ Doyle wv. Mitchell Bros. Company, 1 4 The court was referring here to Reg 
ustc § 17, 247 U. S. 179 (1918). Although it did Sec. 29.22(a)(5) In the ca 
not arise under the Sixteenth Amendment, the chandising. b 
Mitchell Bros. case was immediately approved 
and followed in a case that did, Southern Pacifti g 
Company v. Lowe, 1 ustc 919, 247 U. S. 330 Sullenger doctrine, see Krekstei 
(1918) “The Income Tax and Over-Ceil 

” This is an over-simplification. Actually, the tions,’’ TAxES—The Tax Maga 
Sixteenth Amendment allows the taxation of 1947, p. 700 
income without the requirement of apportion- %CCH Dec. 18,34 
ment that applies to other direct taxes (Consti- without opinion, 
tution, Art. I, Sec. 9, Clause 4). So far as the 376 (CA-46). 
writer knows, no attempt has ever been made to 
apportion a federal tax 


sul 


Sé 
isiness 
means the total sales, less the 
sold.’’ (For a most interesting 


1 The fact situation was unusual All wages 
disallowed had been paid to direct labor If 
“Though not stated in the Sullenger case, this had not been so, the problem of showing 
the reasoning apparently is that the difference which wages contributed t 
between cost and sale price is a return of the 
taxpayer's capital, that a tax on capital is a 7 Although over $100.000 of wages had been 
direct tax (Pollock v. Farmers’ Loan and Trust improperly paid, only $5,000 was disallowed in 
Company, 157 U. S. 429, 158 U. S. 601), that the each of two years The National War Labor 
income tax is not apportioned, and hence that 3oard could have ordered the disallowance of 
the tax is in violation of the constitutional all wages paid to those who received illega 
requirement that direct taxes be avportioned. payments. Perhaps the unlucky taxpayer who 

2 Lela Sullenger, CCH Dec. 16,735, 11 TC 1076 receives this penalty will find the resulting 
(1949) equities more favorable 
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18,157(M), 10 TCM 173 (1951), aff'd 52-2 
{ 9411, 198 F. (2d) 265 (CA-5); Bethel L 
h, CCH Dee. 18,164(M), 10 TCM 180 (1951) 
Clara Eugenia Piper, CCH Dec. 18,163(M), 10 
TCM 179 (1951); Herman 


Baum, CCH Dec. 
18,210(M), 10 TCM (1951); Colonial Rubber 
Company, Inc., 


Dec. 18,307(M), 10 TCM 
134 (1951); William McCracken, CCH Dec 
18,694(M), 10 TCM 113 (1951). 

1 Commissioner v. Weisman, 52-1 1 
F. (2d) 221 (CA-1); Hofferbert v. Anderson 
Oldsmobile Company, 52-1 ustc § 9358, 197 F 
(2d) 504 (CA-4); Commissioner v. Guminski, 
cited at footnote 20; Commissioner v. Gentry, 
52-2 ustc © 9412, 198 F. (2d) 267 (CA-5): Jones 1 
Heber, 52-2 ustc { 9397, 198 F. (2d) 544 (CA-10) 
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j ' ] 
alternatives now seem _ possible 


hold 


inapplicable 


lax Court It may 


simply 
sullenger doctrine 1s 
Commissioner’s disallowance has 
| tion. This was one of the 
istinguishing the Weather 

cases lo this writer, 
eems unlikely) 
what is uncon 


(_ommiss 


rule 
is that tl 


e, requiru 


TITHES TRIP THE TONGUE 


laxes have caused some queer hap 


penings, including, to some extent, tl 
French tution; an addition to the 
idded by Aubrey R. Marrs, in 


Reflections of a Revenuer (Commerce 


1948) 


‘ 
ist 1s 


Clearing House, In¢ 


Phe Biblical explanation « f the buil l 
of the 


wil 


lower of Babel is that at a 


ren all men formed a single 


I 

1 { nd V 1 I I 1 cl } \ 

Iii all Were OF ONE Sper a ney con 
1 ‘ 

the idea of 


( nable 


they. too 


which 
them l heaven 
interested 
Che Lord 


became alarmed at this threatened in 


were 


curity and salvation 


trusion, descended to the 


earth, -and 


struck terror to the hearts of men by 


confounding 


could 


their that no 


1 
Spececi so 


man understand his neighbor 


* See the cases cited in footnote 20 

* ‘What is not income cannot be made in 
come by Congress this is so because the 
income or receipts which the statute may 
properly reach and tax is limited to such re- 
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allowance of over-ceiling payments, is un- 
constitutional insofar as it applies to payments 
that part of the 
sold. A court will properly 


holding when it can, but this solution avoids 


constitute cost of goods 


avoid such a 


the difficulties presented by the other 


seems logically sound, and 


inated by t! writer as the 


three, 


In conclusion ae inte1 


esting 


at the been considerin 


question we have 


out of the context of wage and price cot 
trols. We have been considering, in essence, 
whether Congt ay determine wl 

may, 
payer’ 
item 
seems 


cussing possil 


"7 he 


planatiol 


person who spends beyond his n 
so itis with an organized society 
builders of faced wi 
the problem of paying for the thn 
No doubt it was by taxes in the nam 
of tithes that the Municipality of Babel 
sought to defray this public expense 
And percl > it , that out « 


semantics 


the ‘Tower were 


revenue decree 


posing that levy there arose 


Tusion oft 


classic 


tongues which c: 
failure of antiquity 
event, out of Babel we hav 
“babble”: and that 


sapiens has been babbling wi 


ave 


since 


amid a confusion tong 
ceipts as fall within the term 
in the Sixteenth Amendment Mertens, Fed 
eral Income Tazation, Vol. 1, Se« 1.10 See 
also Montgomery, Federal Tazes (1950-51) 
Vol. 1, p. 4 


income’ as used 
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Although Tax-Saving Opportunities 
Are Present, Says the Author, 
There Are Many Pitfalls, Too, When 


The Farmer Takes a Loss 


By WILLIAM E. COOMBS 
Certified Public Accountant 


Burbank, California 


Che Code * requires 
accounting system must 
lect income Regulations 111, 
29.412, provide that no method of 
purchases and sales will be 
tly reflect income without 
and that when in 
the accrual basis is 
courts seem somewhat 
less sure Nevertheless, in the same section 
he regulation Ss, the Commissioner clearly 
gives farmers the privilege of dispensing 
with inventories, while at Section 29.23(a)-1]1 
the farmer’s authority to report on the cash 
basis is clearly spelled out Other special 
accounting procedures available to farmers 
are outside the scope of this paper 
to 1946, cash basis accounting for 
farmers recognized very few capital ex 
penditures The initial cost of the land 
and buildings, major pieces of equipment 
and purchased breeding stock were capital 
specific ized but virtually everything else was charged 
it must to expense. Since 1946,‘ “preparation” costs 
such as clearing brush, trees and stumps, 
initial leveling and conditioning of raw 
land, purchase and planting of trees, drill 
ing and equipping wells, construction of 


+ ] 1 
tural prod ctio 


t¢ nde d to the oil 


: irrigation canals and ditches, laying irriga 
Cash Basis 


tion pipe, erosion control, construction of 
One of t advantages peculiar to farmers roads, dams, ditches, tanks, reservoirs, 
f using the so-called cash fences, etc., are capital expenditures 
basis of accounting even though substantial must be 


is and 
capitalized. Whether such costs 


Regs. 111, Sec. 29.23(e} (5) in Herberger v. Commissioner, 52-1 ustc © 9253, 
2 Sec. 41 195 F. (2d) 203 (CA-9), it was held a taxpayer 
.In Glenn v. Kentucky Color &€ Chemical Com who uses inventories must also use accrual 
pany, Inc., 51-1 stc § 9167, 186 F. (2d) 975 basis 
(CA-6), it was found cash basis satisfactory * Mim. 6030, 1946-2 CB 45, 


later formalized by 
where inventories were taken into account but Regs. 111, Sec. 29.23(a)-11 
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are capitalized as a p< 
] 


So vigorous were the arguments on bot! 
lepreciable, depends 


( + 


sides of these questions that Congress, in 


> > an ~¢ 051 + + ' 
, ‘ . the Revenue Act ID attemp to Clar- 
Development expenses may, at the o ' ne l of 1951, at pted to 

1 ity the situatior yy two am ments to the 
of the taxpayer, be either capitalized or yt tuation by two amendments to the 


‘ secti 
charged to expense How ‘ver, as the Tax ie. 


Court has carefully pointed out,’ “develop- An amendment to Section 

ment expenses,” as the term is used in Regu specifically includes among 

lations 111, Section 29.23(a)-11, means only ject to t ion “livestoc 
] 


those ordinary and necessary business ex- 


penses the current deduction of which would 


i 


otherwise be required by the mandat ry 


language of Code Section 23 


L ds 


Another limitation on cash basis account 
ing is the requirement that the cost of liv 


{ 


stock purchased for sale be deducted in 


the year of the sale rather than in the yeal 
of: purchase.” Despite these limitations, 
the important elements of cash basis ac- 
counting remain intact. The year in which 
expenses are incurred, and in which income 


. ] j 
is realized 


_ is subject to a very real and 


substantial control. ie control over 


realization of income is peculiarly important 
to the farmer because, 
herd, his orchard 
stantly increasing 
manner OF taxing 


his control . 


Code Section 117 (j) 


Ever since it became 
in 1942, Section 
controversial u I c ICUul; ly when 
applic ily kK Tal l by a Ci basis 
farm hel imarily for use rathe1 
than for sal il rai oublesom« 


juest 


culls 
or 
cluded with the sal f » farm? hem 


6‘ Thompson & Folger Company, CCH De ® Regs. 111, Sec. 29.22(a)-7 
18,598, 17 TC 722 (1951) ™ Code Sec. 117(a) 
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j 
dcratt 
irait | 


to train 


necessary 


purposes on h 


them 
incident 


als and, 


is own 


4 


accordingly 


rait purposes. 


Farmer Takes a Loss 


larm 


’ 


in order 


[his use is an ordinary or 
to the purpose of selling 


these horses 


considered 
the breed 
and neces 
th other 
them as 


breeding 


exclusive of interest and taxes, do not, in 
each of five consecutive years, exceed $50,000. 
This is a risky misapprehension. 


To be deductible at all, farm losses must 
be incurred in an operation carried on for 
profit. If farm not operated as a 
business enterprise, the loss is personal and 
deductible in Section 
intended to farms (or any 
other business for that matter) which, even 
though they are run as business enterprises, 
show heavy When 

of interest and taxes, 
$50,000 in each of five consecutive 
the individual taxpayer’s 
-omputed to limit the 


a 


is 


is not any amount.® 


130 is reach 


losses after 


yeat 


hee 
such losses, exclusive 


year, 


exce¢ d 


ars, return is 


losses to $50,000 


1921 
though 
ure from it.” The true 

rate at a profit and 
expectation that a profit can 


Les 
as cCar©°ly 


that a 
the 


as 


a business even 


a reasonabl 
be made.’ 
but 


usually 


essentially subjective 
tests application, they are 
basis of inferences 


objective facts. 
(cited at 
1o! the 
although 
This 


an 


” ith 
paid 
il 


y; 
lo 


( SO 


court 


as 


larm 


vhile 
to the 


ope rat 


strongly 


is not 


Norton LL. 
1150 (1948) 
u Thacher v. 


1092 
(1923 





cost of their feed and id, if advan 


tageous, hold them over and realize the 


income from their sale in the ensuing tax- 


able year lies Only 


able 


amount of 


in being 


deter, I P al l an 


His advantage 


mcome 
and feeding 
animals, if any, 


the year of sale 


Far greatet p 
breeding or dairy 
or dairyman can 
charge the cost o 
expense and, theoretica 


income against whi 
can build up | 
realizing any 
calves Ce 
income is realized 
tor heifers to 
dairy herd 
animals 

preciati trom 


me | | at | lz ety sold, t} 


I 


approacl 
followed for 
nothing else, 
would tend 
that, the resources 


have bec trie More 
realization 

serious questions as 

engaged in 

”" Neverthel 


exist, and, 


was 
income 
judiciously 
to build a very 

the cost 


while building 


enough 

and to reflect an 
herd has reached 

possible to obt 

the capital rail accord: 
Section 117 ()j), ng the old 
mals young ones fot 
The 


Section 117 (j) is not that 


and retaining the 
| 
l 


breeding or dairy herd replacements 
requirement ot 


for draft 


breeding or 
that it be held 
However, the Treasury 
hindsight test to 


Use d 
but, 
for those purposes 


an animal be 


dairy purposes only, 


usually applies a deter- 
"The question is sometimes raised as to 
whether the cost could be allocated between the 


mother and the calf Certainly if followed 


366 May, 


1953 @ 


purpose for which an animal ts 


is a growing interest among cattle 
men in permanent pasture. The normal life 


if a permanent pasture planting will depend 


h- | ted 
what 1S planted. 


tG some 


extent on 


the usual life % about seven 


years 


Starting with leveled lan 


of preparation of the ground, 


} 1 
irrigation checks, seeding, etc 


expenditures which, under the 
cumstances, may be depreciated Ove 


te ot the planti £ 


Orchard and Vineyard 


and vineyards are subject t 


} | 
same tax rules as livestock 


dairies, the application differs consid 


Like the initial livestock purchase, the 


land and planti 
must be 


rule, 


ot preparing the 


trees or vines capitalized 


ever, aS a only the cost of 


and the 
recoverable through 


preparation, the 
ire definitely 


plants 


ciation. 


conflicting 
if any, to 


land can be 


here are 
whicl pre 
M uc h 


tering lacts 


raw rreciate 
} 1 


f this conflict is due to 


Some farmers are following the practice 


of planting an 


annual crop on new land 


and charging the cost of the tillage 


Others 


initial 
to the proceeds of the 


Will 


first crop. 


lease the raw land to an outsider who 


vill recover the cost of preparation over 


of the lease. The 


he lite success or failure 


} 
Oo 


such devices may be expected to 


largely on the 
The test in the 
] 


and 


facts of each individual cas 

first case will be the na 
extent of the to break 

the ground test in 


4] 
I 


work 
for the first 


will 


necessary 
time. rhe 
usually be the bona 


1e second case 


fides of the lease. 


Any 


at regular 


operation pertormed 


intervals not longer than a 


yea}l 


is almost certain to be chargeable to cur 


rent expense. Costs h as those incurred 


the construction of the checks in pet 


manent 


pasture or in contouring alfalfa 


1 


normally be 


the normal period of usefulness 


elds would 1! 


depreciable ovel 


vineyard 1 anted 


Once an orchard or 


th 


the taxpayer may charge to ci it ex 
pense the 


tion He 


these 


cost of bringing it 
also has an option to capitalize 


costs and 


them through de 
Which election is chosen usually 


recover 
preciation 
consistently, there would be theoretical support 
for the practice. However, it is not usually 
followed 
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extent of the 
sources As 


ele ction 


taxpayer's 
previously 


reters lly to 


spraying, 


labor, ilizer, 


migation, water, taxes, insur! 


1 
normal operating ce 


e common 


Bog 


years); 


Lumber 4 
‘A 241 (20 


Dec. 5104, 16 


Dec 
Com 


Company, CCH 
Duvin Coal 
BTA 194 (20 
Light & Power Company, CCH 
“A 538 (33 years); F. M. Reed, 
6 BTA 1140 10) Elmore 


years) 


years) 


Farmer Takes a Loss 


yard although he does have a larger annual 


1 


deduction for depreciation 


Annual Crop—Relatively 
saving opportunities, inhterer 
accounting and Section 117 


the 
in cash basis 
()), 


tew ol tax 


result in 


special advanit 
heir 


benefits to be gai 


\r lay } 
produce and 


grain 


annually as a 


market for a peri 
However, to the 
qualify for a Commodity 
rporation loan,” the produce or 
| the vear ot 


the 


extent 


conti real 


one-time 


prominently 


selecting 


Milling Company, Inc 
84 (50 years) 
Code Sec. 1 


1 





time and manner of its realization may be 
necessary to avoid losing any tax benefit 
which may be salvaged. For example, sell- 
ing a farm may result in an ordinary loss 
under Section 117 (j) but such a loss can- 
not be carried either backward or forward.” 


A trap, strictly of the economic variety, 
appeared during the latter part of World 
War II and in the years immediately after 
the war. Taxpayers whose businesses in 
the city proved extremely profitable set out 
to build up ranch and farm properties from 
their surplus cash. Some, 
to take into factors as re- 
negotiation. Others overlooked the possi- 
bility that the day would come when the 
business could no longer stand the heavy 
cash withdrawals required to keep up the 
ranch. The result, in was 
the loss of the ranch. In other cases, both the 
ranch and the business were lost. The best 
man’s rancl 
in a position to become self-sufficient at a 


however, failed 


account such 


some cases, 


planning would place the city 


moment’s notice. 


[The usual factors tending to 


make a 


ranch into a millston 
an otherwise profitable business, 


payments on 


are heavy 


purchase money obligations, 


excessive requirements for improvements 


before the land can become productive, land 


which is too limited in the uses of which 


it may be put and excessive commitments 


thorough 


income is too 


in a class of farming, such as 
bred stables, 


speculative to be 


where 


racing 


ré asonably certain 


The fact that a mar 
chant 


equally success 
intelligence at 
but usually | 
for the 

stock 

ranch 

such a 
knowledg 

is to hit 

for p 

to start 
himself in 


] 


too heavily 


around the neck of 


It is a serious temptation to defer real- 
ization of income as long as possible, and, 
in a business such as farming, ample oppor- 
tunities for such deferment exist. How- 
ever, prices may drop, crops held too long 
may spoil, held into another year 
may eat up the tax saving. 


steers 
Most danger- 
ous of all is the possibility that when in- 
come is deferred too long, an enforced 
pyramiding in a single year may occu! 
which, in the long run, will cost more in 
terms of total taxes paid. 


One reasons 


given 
by nonfarmers for getting into agricultural 
ventures is to provide a_ hedge 
inflation. ly, in many 
has been well 
qualities which make a 


excellent 


of the most popular 


against 
Certain instances, the 


served. 


purpose However, 
' 
t 


farm, or 
inflation 
make it a peculiarly vulnerable asset in the 
event of deflation. Before the Revenue Act 
of 1950, net operating losses could be car 


} 
ne very 


1 P in 
hedge against 


ranch, an 


ried back two years. Since 1950, losses may 
only be carried back one year, thus limiting; 
the available means of recouping the losses 


of a bad year from taxes paid in the 


On the when deflation sets in, 


Land bougl 


excessive prices may have ) 


other hand, 
other traps are triggered. 
which can be deducted 
vear of 
footnote 16) 


loss 


sale (Sic v. Commi 


Given any 


reasonable type 
| 
| 


he danger of being held a 


However, 


“entertaining business guests” 


S not excessive 


will usually be scrut 


the 


nad l he tax man 
all Accordingly, 
} 

decision 


t’s 
may | 1e€ man must be 


{ 
prepared to shar t proves 


o be wrong. [The End] 


“The constitutionality of federal legislation exempting servicemen from the 
substantial burdens of seriate taxation by the states in 

which they may be required to be present by virtue of their service, cannot be 
doubted.’'—Mr. Justice Reed, in Dameron v. Brodhead (S. Ct., April 6, 1953). 


% Sic v. Commissioner, 49-2 ustc J] 9439, 177 F. 
(2d) 496 (CA-8) 
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By L. WILLIAM SEIDMAN 


Western Hemisphere Trade Corporations 


as Sales Subsidiaries 


hey CORPORATION manufacturing 

A 3 » United States and selling in L: 

Ame wang ned nd - erg a Substantial Tax Savings 

t stz 1 oO corporatio hicl al > 

mag "W estesh Heumlapbors Trade (or i May Be Attained by 

lions are accorded preferential tax treatment, | Following These Suggestions 
1y United States corporati 


ie tax advantages by acquiring 


$34,000 of income 
benefit so thi nt in ad ot ti normal 
uld co 
of this hemisphere; mn ° uunts in excess of 
$24 | : 37 ¢ , “@ 
1e payable to the $34,000, tive ri 37.96 per cent 
instead of &2 1 n (% uming the cor 
poration ul t » excess prohts taxes). 
means that a manu 
located in the United 
excess of $44,000 on 
1 
ned I aics to Cus 
i¢ the [ nited states 
Hemisphere, if such 
arning al a qualified 
Hemisphet rade subsidiary. The 
$25.000 of | 
$13,500 
cent or more from the active luct of a trade 
xempt or business.) 
corpora The tax on $34,000 is $7,446, that is, 73 per 
nt from cent X $34,000 * 30 per 


21.9 per cent 


cent, and 7446/34000 


ompany * 
$100.000 


O00 


Normal tax at 30 per cent § 30.000 
Surtax at 22 per cent (on excess over $25,000) 22 000 
Excess profits tax at 30 per cent 


30,000 


ytal United States ta $ 82,000 


Difference 5 Qor 


“2 


Less intercompany dividend tax (7.8 per cent) 1,523 


Net 


tax saving $13,502 $ 
* Assuming the company’s income from United States business is in ex 
o is in excess of its excess profits credit 
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Mr. Seidman is a Grand Rapids, Michigan CPA 


estate 


are allocate: 


property 


sa) I ; 


on-West- 


Re; the Unite 


country 1s 
» corporation 


} 
Salt 


muda, will 


try in which 
trom the 


compal 
subsidiaric 


meal ern 


leasing Oo! I acqu 


isition ¢ 


‘Only 15 


corporation 


per cent of dividends 
are taxed (52 per 
cent 7.8 per cent) Cc 
Code Sec. 112(b)(6) 
(2) (il) 
Code Sec 
Bermuda has ruled to 
Western Hemisphere I. T. 3990 
* Code Sec 


370 


from domestic 
cent K 15 per 
Sec. 26(b)(1) 


129, Sec. 24.31(b) i 


92 


23 BTA 378 
Code 
Code 
Code 
8 Code 


' Code 


ode 


Reg 


Sec 
Sec 
Sec 
109 Sec 


been be outside the 


50-1 CB 57 


Sec 


Code since 
109(b) 
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| 


the 


\ 


Tr) 


Hemisphere 


I 


ited Sta 


He mispl er¢ 


re@anize 


o qualify 


Trade 


such type of subsidiary 


'See John W. Haussermann. CCH Dec. 698 


108 (a) 
119(a)(3) and (c)(3) 
119(a)(5) and (c)(5) 


119(a)(4) and 


19091 
Jai 


(c)(4) 


This rule has been in the 
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tax 
qualified Western Hemisphere 
poration has been approved.’ 

7 he 


nary 


the purpose of achieving the saving 


Trade 


ola 
Cor- 


subsidiary will ordi- 


It 


the 


operate an 


as 


sales or mercantile corporation 
purchases goods fro the 


Z i 


parent in 
United States or elsewhere 
the Western 
the subsidiary’s 
the Western 


eby meeting te 


and resells them 


in foreign Hemisphere coun- 


be 


Hemisphere coun 


st (1) 


1 
Wil 


business 
1e with 


} 1 
the! 


S above he 
sidiarv will also comply with test (2), as 


purchase and 


luct 


ict I 


cone oO! 


he subsidiary 


complicates 


ld 
SO 


icial owne 


} 


ich dete 


Western 
operate, 


s the 


rmin¢ 
H« mis 
there Tore, 


it retall 


he Tie 
han 


the 


\ 
trol o! the mer« 


j 


andise acl 


agreement 


test (3) will be met 


Ne specinhc ‘)T 


a W este! 


ogTram 


ror 


tablishing 


n Hemisphere subsid- 


es 

pe 2 1945 CB 200 A new Western 
Hemisphere subsidiary would seem to be en- 
titled to the $25,000 exemption from surtax and 
minimum excess profits tax credit despite the 
new provisions of Code Sec. 15(c). This section 
provides that if a major purpose of the transfer 
of assets (other than cash) to a new subsidiary 
is to achieve such credit or exemption, they 
will not be granted. As the purpose of creating 
a Western Hemisphere subsidiary is to achieve 


ier) 


Western Hemisphere Trade Corporations 


h complies with the t 


might be as follows: 
(1) The 


organizes a domestic subsidiary corporation 


lary, whic 


’ hree tests, 


parent manufacturing company 


(2) 


The subsidiary corporation should be 
for all 
more of the Western Hem 
countries. The 


undertake all sales 


) The parent and subsidiary ent 


designated the sole distributor 


as 
Foods in one 


or 


isphers subsidiary will then 


activities in these countries 
(3 
| 


saies 


the 


1 
agreement Dy thie 


ls to the 


oor 
is con 


tor 


credit 


sistent 


quantity sales 


iISKS sec 


nection w usually high, 


the price lower than 


on 


simular mm li it 


maintain 


its 


billing and 


I warel 


all the 


you 
and 


elated 


incidents 


Ouse 
merchandise 


qyyy rs} T 
wre iN] 


risks shall conti 


and 1 


until the 


arrival of the merchandise 


icidents 


be it 


title. i1 
isks 


plant hereafter, 


whership, and related 1 will 


the 


your Cl 


sentative 
handise¢ 
should designate mployee, 


broke Ff. 


ust 


customs 
th 


person lo 


for activities in 
(c) 


condition 


Orders shoul ( l 


that the gor 


s} ippe ] r¢ 
Western Hemisphere status, the new provision 
may be held not to apply 

%® Compania General de Tabacos 
v. Collector, 279 U. S. 306: East 
pany, 8S. A. v. Commissioner, 
31 BTA 558, aff'd 36-2 ustc { 
322 (CCA-5) 

" G. C. M. 25131, 1947-2 CB 85 

See footnotes 16 and 17 


de Filipinas 
Coast Oil Com 
CCH Dec. 8775 
9445, 85 F. (2d) 

























































main the property of the subsidiary until 
delivery country. Thus, 
every order blank will carry this provision. 


in the foreign 
Invoices will carry the same statement. The 
foreign agent should receive all orders from 
customers in his country. 


(d) The subsidiary must treat the goods 
as its own until the designated time of 
transfer of titl Accordingly, merchandise 
will be recorded as sold by the subsidiary, 
not when shipped to its agent, but when the 
merchandise is delivered to the buyer in 


his country. 

(e) Sales should be made on the basis of 
delivered price that is, free on board the 
place of sal 

({) The goods should be shipped from 
the subsidiary to its own agent in the for 


eign country as 


papers must be in possession of the sub 
sidiary or its agent until the ds reach 
their destination, at which time he will 


deliver them to the cu 


(gz) W hile not necessar\ t 1S helpf il i 
the subsidiatr S age eceives payment i 
the ods in the reign cou y 

(h) The subsidiary should qualify iS al 
importer and compl th the respective 
country’s import regulati 

(1) If necessa under toreign law, the 
subsidiary should qualify to do business in 
the country in which it has been selli 
soods and make i] thie re] ts and ix 
returns required by that country.” Qualif 
ing to do business in the foreign count: 
ordinarily will involve the payment by the 
subsidiary ( the oreigti Vs I ne 
tax on the profit earned trom sales in that 


foreign 


Such 


ever, is a credit against 


country, income tax, how- 
the Western Hem- 
isphere corporation’s tax paid in the United 
States.” In a few such Canada, 
the foreign tax may be slightly higher than 
the United States Western 
tax, and a: foreign 
credited in excess of the amount of I 


as 


cases, 


Hemisphere 


the tax may 


] 


nited 


States tax, this may increase the tax burden 


of the subsidiary corporation to some extent 


This method of operation is 


1 
: 
my] 3 


assure compliance 


that 


with test 
quirement 


} 
I 


95 per cent of the 
ntecid 


ve from sources outside the United States 
ri] , 
While a corporation may rely on a mer 
. 1 
statement in the contract of sale to th 


eft 








not be 


‘ , ; , 
fect that title passes in the buyer’s country, 


and such statement may constitute technica 
compliance with the requirement of the 
law, there is danger that it may becom« 
subject to attack by the Treasury Depa 
ment as to substance.” The ime da el 
ittaches to sales in which the place title 
transfer is determined merely by shipping 
terms Ho ve the ab Pp es il 
be, and u l ire, varied in some ma 
t fit the part lat Situation I 
stance, in certain cases it may be desiral 
1 ave title pass o1! irrival at the a 
of the f country < uy cros 
| 

the border when shipme " ma 
( anada and Mexico 

In ist en the Western Hen 
phere pri im 1S in operatio it may be 
| ii that a ictive { me S 
policy is beneficial, not only in mal ! 
€1 friends. but in keepu 17 


‘*‘Lawyers who try jury cases know that if upon voir dire examination a prospective 


juror is found to have any knowledge 


whatsoever upon the general subject involved in the lawsuit, he 


is peremptorily challenged. In fact, if his 
is over 100, he is sometimes suspect.’’—Judge Stanley Mosk, ‘‘The Lawyer 


1. Q. 


and Commercial Arbitration,’’ American Bar Association Journal, March, 1953. 


>For a summary of the equirements for 
qualification in irious countries in the Amer- 


icas, see United States Department of Com- 
merce Bulletins on ‘‘Establishing a Business in 
Mexico, Cuba, Peru, ete 

*® Code Sec. 131 

See G. C M 25131 cited at footnote 17 
which provides that where a sale is arranged 
primarily for tax avoidance purposes, all fac- 
tors such as negot tion and execution of the 
contract ocation of property and place of 
payn it Vv be idered in determining the 





place of validity of this memorandum 
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has not been tested in the court 
seem that sales made in such 1S 
comply with the Western Hem u 
I ents of Sec 109 might b he € 
the ruling that they are made for 





purposes since the tax saving of 


such cor] 


tion is specifically approved by the Code 
operations are conducted in the specified man- 
ner See Dean and Leake How To Arrange 
Foreign Sales So Title Will Pass Outside the 
U. S. for Tax Purposes,"’ Journal of Accoun 


ancy, October, 1952, p. 457. 
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The Purpose to Be Accomplished 
and the Particular Facts 


Determine Which Trust Is to Be Used 


Relative Merits of Two Kinds of Trusts 
That Qualify for the Marital Deduction 


By ALBERT MANNHEIMER and HENRY LAMONT WHEELER, Jr., New York Attorneys 


This lecture was presented at the New 
York University Eleventh Annual 
Institute on Federal Taxation and is 
reprinted by permission of NYU and 
Matthew Bender & Company, publishers 
of the Proceedings of the institute. 
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Proceedings of 


Involved in Marital 
ially in Fitting 
itory Requirement 
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reduction and 
the Stati 
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Espt *( 


Unive rsity Seventh 


Annual Institute on Federal Taxation (1949) 
p. 761, at p. 763 

*See writter tatement ubmitted by Allan 
H. W. Higgins, on behalf of American Bar 


Association, Hearings Before the 
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widow the 


give the penent of expert man 


and otherwise protect her: Con 


gress realized it 


plans if it 


husband who 


agement 
would wreck a great 
the 
wanted to 


nay 


estate denied use of a trust 
take ad 
Accord 


banning trusts 


to a 


deducti mn 


vantage of the marital 


ingly, the original idea of 


3 
was abandoned. 


If Congress had been interested 


revenue, it coule 


of tact, 
Assoc la 


s still wanted 


1 10 


vetween 





United States 
on H 
Wolkin 


Fin 


Sess 


ince 


Senate 80th Cong 2d 
R. 4790, p. 314. (Reprinted, ir 
Mankoff, Revenue Act 
392) also Higgins 
pp. 304 and following, 
Off the record, using a 
gins urged that lateral 
that only 
that 
deduction 


part 


of 194 at 


5 1 
ind i 


», 391 See oral statement, at 
particularly at p. 309 
football analogy, Hig- 

passes be permitted and 

forward passes be penalized—meaning 
should no until the marital 
property passed away from the wife 

to a third person 

5’ Sugarman 


761, 764 


DI 


there be 


‘ ' ' ‘ 
article cited at footnote 3, pp 
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of permitting a trust to quality 
marital deduction 
An early bill passed by the 
tour conditions 
(1) The 


wite 


House *® listed 
namely 


trust period must 


2?) all income 


end when the 


dies; ( must go to the wife 


currently; (3) the wife must be given a 
testamentary power to appoint, but only to 
and ((4) 


vasion of principal an 


there must be no in 
appoint 


her estates: 
] no po yer to 
during the wife’s life 

Item 


) 
) 


and (4) 
substantially 


tems (1) dropped 


were ] 


> 


(3), as item ({ 
ultimately incorporated in section 
812 (e) (1) (F) of the Revenue Act of 1948, 
which 1s the provides for 

+] 


one of the two 


modified, and 


were 


section which 


trusts that will 


kinds of 


qualify for the marital deduction 


namely, 

a power of appointment trust. 

ongress 
with the 
that 

qualify, it 


Che odd thing that happened in C 
as this: Nobody that, 
ibandonment of the _ principle 
could 
matter to use 
trust 
have been 


noticed 
only 


mterestS given outright 


another 


and one 


simple 
trust 


becam« a 
kind of 
that 


wis¢ 


a rare kind of 


theretofore would silly tax 


and thus to by-pass all of the condi 
that 


consideration by 


tions were being given such serious 


Congress and others.’ Cer 
tainly, a trust “to accumulate income during 
my wife’s life 
| 


and on her death to pay the 


accumulated 


income to het 
estate” does not comply with the Section 


812 (e) (1) (F) But 


trust qualifies because it gives nothing to 


principal and 


conditions such a 


*H. R. 4790, Sec. 361 (a), 80th Cong., 2d Sess. 
(1948), as passed by the House, February 2, 
1948 

‘Cf. opening sentence in American Bar Asso- 
ciation statement referred to in foctnote 4. 

* Regs. 105, Sec. 81.47a (b) (2), third unnum- 
bered paragraph 

®* Trusts lasting through the wife’s life with 
provision for a remainder to third persons and 
also trusts giving the wife some form of testa- 
mentary power of appointment were commonly 
used because they served understandable estate 
planning objectives. However, before the mari- 
tal deduction, it is difficult to perceive why, 
ordinarily, any informed draftsman would have 
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wife or her estate, and 
with the 
property” requirement set 
812 (e) (1) CA) inasmucl 

a remainder, which is 

The fact 


remainder to tl 


anybody but the 
because it “interest in 


forth in Sectio1 


compl Ss 


erty.” 


estate would 


trust explains p 


act” unobserved 


On the other | d, a trust giving 


a power of appointment—a power of a] 
pointment not being an interest in propert 
—-could not get by the interest-in-property re 
quirement withou cial hel rom Congr 


(1) (F) made 
requirement in 

vith special 

| i 

hese conditions apply 

appointment trusts » 


a remainder to the 


help oO sectiol 812 (e) (1) (F) 


christened 
Casner”™” an 
in this paper. 

It was not until the 
—more than a year after he | I 
of 1948 had become law that the 
began to there 


recognize that wert 


separate and distinct 


that a 


roads- not just 


id 
i 


draftsman could travel in or 


qualify a trust for the marital deductior 


these re 


One ot 


it is the per 


ppomtment 


is flanked by tl imposed 


by Congress 3 ion 812 (e) 


ions 


restated in | regulations as 


familiar five conditto To inake 


more complicated, the regulations 


seem 


Impose namely, a | rol 
indefinitely to r 
property 


unless 


a sixth condition, 


tion against a power 


nonincome-producing without 


widow's somehow the lo 


consent, 
coupled a trust for the wife’s benefit with a 
direction to pay the remainder to her estate 

A nod was made in the direction of the estate 
trust at p. 16 of Part II of the Senate Report 
referred to in footnote 2, but the context indi- 
cates that that nod carried with it no recog 
nition of its potentiality for by-passing the Sex 
812 (e) (1) (F) conditions 

” Casner, ‘‘Estate Planning Under the Rev- 
enue Act of 1948—The Regulations,’’ 63 Harvard 
Law Review 99, at p. 100 

1 Regs. 105, Sec. 81.47a (b) (2). The Revenue 
Act of 1948 was passed on April 2, 1948. The 
regulations were finally issued on May 13, 1949 
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principal.” 
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estate 


ravel, but it 
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ilready 
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prin Ips 


ises 
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Qualifying 


Regs 105 


bered par 


Sec. 81.4 


7a ) 
later 


cited t footnc 


zraph, discussed 
article 
Planning (November, 1951 
following: Cooper! Marital 
91 Trusts and Estates 
New Estate Gift T Reg 
Proceedings of York University 
Institute on Federal Tazation, 
Gump, ‘‘The Marital Deduction 
Powers of Appointment,” 4 
Federal Taxation, The Ameri 
University Tax Institute Lectures (1952) 
J iman, Trust Administration and Taxa 
Vol. 2 677-678 tabkin and 
Current Legal Forms with Tax Anal 
Vol. 3, pp. 469 following 
estate has at two advantages 
n addition to mentioned the text 
be a fractional interest a larger 
conceivably may be desirable 
Rabkin work 
179 


£62 


Casner 
Estate 
» 120 and 


Choice 


te 
man 
pI 
duction 


7 


Hilgedag ind ula 


tions Neu 

Annual 

8, at p. 311 
and the 


Issues 


jhth 


rrent in 


Secs 


ind 


t least 


4 The rust 
those 
of 
and Johnson citec 
ootnote | 
2) It wife’s estate 
to apportion 


property and 


in the 


any problems 


puts tl assets 


precluding as 


taxes as between appointive 


wife 
’ Casner, 
UZ consider 
rift to an estate 


the gift of the 


estate 

cited at 
whether some 
void WwW 
remainder 
that the 
not 
seem 
Two 
Mont 


sparate 
s separate 


article footnote 10, at pp 
ourts might 
ith the result 
would fail and 
estate marital de 
qualify He cites three 
to say that a gift to 
of these cases, In 
6&4, 80 Pac. (2d) 
Estate, 164 Cal. 765 


i tL 


result 

would 
which 

void 

Estate, 107 
(1938) and In re Glass’ 
Pac. 868 (1913), involved gifts to estates 
persons who died prior to the testator. The 
third case, Gardner v. Anderson, 114 Kans. 778, 
227 Pac. 743 (1923), involved a reversion to the 
testator’s own estate. The three cases really 
are construction cases, holding merely that the 
involved were void for lack of certainty 


further 
trust 


ases 


ion 
early c 
n estate is re 
Doule’s 374 
130 
of 


sai 


gifts 
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On the other hand, at least in a close case, 
the draftsman who would like to provide 
for a power of appointment trust will find 
the no bed of The 
cess of his efforts may some day be decided 
on the 


jective 


regulations roses suc 


basis of quantitative and quasi-sub 
For 
trust 
to 


give the wife t 


tests 
that the 


litions 


example, the regulations 
will 
income, if the 
hat 
the 


] 
sore 


say with 


effect ot 


not comply 


the con 


as 


the trust is not to ‘degree 


joyvment” which 


beneficial « prin 


n 
le 


accord to a 


ust iW income 
degree of enyj , 


“That 
in terms 


vinent 


of the decedent's 


will and 


between two 


ich tortul 


property and 


| rt Ss Ss TO 
purpose 1 ( 


providing 


; 
beneficial enjoy 


regu 
only 


clude not 


provide for the accumu- 
stator intended 
the 
trust 


to benefit 
possibility 
being held 
only by certain c 
he cites l three more recent 
In re Brunet’s Estate, 34 Cal. (2d) 105, 207 
(2d) 567 (1949), Bottomley v. Bottomley, 35 
(2d) 475, 134 N. J. Eq. 279 (1944) and 
Walton, 35 (2d) 409, 141 Me 
which that where the meaning 
to tate is the gift is valid 

same effect is Estate of Weissman, 137 
(N. Y 1930), aff'd 232 A. D. 698 
Brooklyn shoe manufacturer desired to 
disinherit his niece and willed everything to 
his own estate, adding that he desired no part 
to be given to the niece. The niece attempted 
to take In intestacy on the ground that the 
bequest to the estate was void She relied on 
the early « mentioned above, but the court 
said t hardly requires extensive demon 
Brooklyn manufacture! 
will with the ¢ 

in mind 


Casner correct d 
estate marital 


His view 


scounts 
deduction 
is borne out 


but also by 


of an 
void 
not iSsCS 
cases, 
Pac 
Atl 
Rogers 1% 


91 (1944) 
of a gift 


hold 
ane 
lo 
Mise. 113 
where a 


clear, 
the 


as 
ases 


stration that 
did not phr his 
and Kansas decisk 

In providing for estate trusts 
which the interest of an income 
alienable, it may be desirable to 
thrift for the purpose 
merger the wife's 
her remainder interest ( 
at footnote 10. at p. 103 
Secs. 337.2. 337.3 

“ Regs. 105, Sec 

7 Regs. 105 
paragraph 

'** The sixth unnumbered paragraph of Regs 
105, Sec. 81.47a (c) provides that a power to re 
tain unproductive property will not disqualify 
the trust if under local law the trustee is re- 
quired to make the property productive or to 
convert it within a reasonable time, or to use 
the degree of judgment in the exercise of the 
power to retain, which a prudent man would 
use if he the of the property 


this shoe 


ase ‘alifornia 


in states in 
beneficiary is 
insert a spend 
of avoiding a 
life estate 
‘asner, article 
Scott 


clause 


possible of with 


cited 
Trusts, Vol. 3 
(2) 

third 


Sex 


unnumbered 


vere owner 





lation of the income but also trusts which indi- 
For 
example, assume that the corpus of a trust con- 
property which is not 
likely to be income producing during the life of 


rectly accomplish a similar purpose 
sists substantially of 


the surviving spouse and that such spouse can- 
not compel the trustee to convert or othe: 
wise deal with the property as described 
above. Such a trust will not qualify unless 
the trustee is directed to provide the re 
quired beneficial enjoyment, such as by pay- 
ments to the spouse out of other assets of 
the trust.” (Italics supplied.) ” 


Deciding (1) in which class a given trust 
will fall, (2) 
“not likely to prove income producing” and, 
(3) assuming 
necessary to 


whether specific property is 


that in a given case it is 
make 
cipal, fixing the payments, 


all may prove ticklish propositions 


payments out of prin 


amount of such 
Even apart from these special situations, 
difficulty Wills f1 


quently confer on the trustees many powet 


may be encountéred 


which apply not only to the marital dedu 
tion trust, but to other trusts as well 
that 


be regarded as impinging on 


powers may contain something could 
some day 
vidow’s “requisite degree of enjoyment.” 
For this 
desirabl 
to the 


not be 


reason, some draftsmen add a 


shell game sort of cl a clause 
effect that any granted shall 


powel! 


applic ible the marital deduction 
the xten | uch power over 


disqualificati 


unprodu 


connection 


usts designed primarily 


to safeguard property, the 


various difficul 
ties already | 
fault of 
the fact 


mentioned above 


1 


draftsmen 


dispose of the estate trus wit! 


lines, but that when it came to 

” Regs. 105, Sec. 81.47 (c), seventh unnum- 
bered paragraph. Reduced to simple language 
this paragraph means that such a trust will not 
qualify unless the trustee is obliged to 
pensate the widow for the loss of income by 
making payments to her out of principal 

* For discussion and form of such clause, see 
Gump, article cited at footnote 13, at p. 259 


com 
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of appointment trust, they found it 


sary to write 17 full paragraphs. 


Trusts Designed Primarily to Safeguard 
Property 


Let us suppose that the estate of the hus- 
band is comprised almost. entirely of stock 
of a family corporation on which no divi- 
dends—at any rate no cash dividends—have 
ever been declared.™ The 
the business kept in the family to be per- 
petuated by his sons-in-law, and 
wants, also, to take advantage of the marital 
deduction, but, for one reason or another, 
is unwilling to make an outright bequest of 


the stock to his wife. 


husband wants 


sons or 


dividends w r cde 
} 


Since no cash 
clared, the 


garded as 


stock might very well be re 


“property which is not likely to 


be income producing” within the meaning 


of the regulations quoted above Even if 


dividends were declared during 
band’s life, the 


“not likely 


stock might 
to be income 

of the dissipation 

taxes \s 


regulations covering 


estate l 
power of 

trusts in effect prohibit retaining in 
nonince 
designed primarily to safe 


except unde1 


yme-producing property 


nd tions 


not help in tl 


Regulation as to Trusts 
Property Questionable.—W heth: ( 


oft the regul < ete 


t 


is bas 
tt id that 
provides lla 
currently Theref 
without the 
sequently, 


‘wl ich In 


This happens auite 
are plowed back into the 
substantial profits remain after salaries 

Cf. Rhode Island Hospital Trust Company 
v. Tucker, 52 R. I. 277, 160 Atl. 465 (1932), in 
which stock in a corporation which had never 
declared cash dividends was treated as unpro- 
ductive property To same effect, Matter of 
Hubbell, 302 N. Y. 246, 97 N. E. (2d) 888 (1951) 

See footnote 19 


often because profits 


business or because no 
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Che fallacy is that the retention of unpro- 
ductive result in 
mulating income, because with unproductive 


property 


property does not accu- 
there is no income to accumulate. 
And Congress did not by implication direct 
that the marital deduction trust be so con- 
that the trust should either be made 

that, 
h property, principal should be 
instead. As 

has observed: “It is difficult to find 
1948 


be income pro 


ncome-producing property or 
the widow 


Professor 


juirement in the Revenue Act of 


me tax 


Income Tax Advantage in States Having 
Strict Statutes Against Accumulations. 


Under I ( mi n law rule, in¢ imme ma 
1 


article cited at footnote 10, at p. 
Friedman, ‘‘Planning for the Income of 
ite and Its Heirs,’’ Proceedings of New 
niversity Sixth Annual Institute on Fed- 

ration (1948), p. 63, at 82 
the case of a power of appointment 
accumulating income is permissible pro- 
» widow has the right to require the in 


be paid to her. Regs. 105, Sec 
nth unnt 
widow has this 
rposes the 
(Cf. Corliss 1 Bowers, 2 ust 
37E it p. 378 (1930)) 


Kennedy, 


a 
81.47a 


mbered paragraph. However! 
power, then, for income 
rded as 
© 525. 281 


JL0 


income will be reg 


Some Tax Aspects of Trusts in 

with Estate Planning,’’ 5 
Quarterly 364 and following 

' Looker, ‘‘Practical Effects of Difference in 

Rule Against Perpetuities,’’ 90 Trusts and 

3, at pp. 654 and following; American 

Law of Property (1952) Vol. 6, Secs 25.107 

ind following. See Sec. 24.5A as to ‘“‘flight of 

capital from New York.’’ New York Personal 

Law, Sec. 16; New York Real Prop- 

Sec. 61 

nheimer 

Aspects of 


ments 


nection 


Miami 


Friedman, 
Various Will and 
Proceedings of Neu 
innual Institute on 
p. 909, at pp. 929 and 
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York University 
Federal Taxation, 
following, reprinted in 
Tax Magazine, May, 1952, p. 362, at 
pp. 371 and following. These methods, it should 


Tenth 
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which bans accumulations except primarily 
for the benefit of an infant during his 
minority, and there are a number of otlier 
which adopted 
strict statutes 
law rule 

Nevertheless, 
two methods which 


States have more or less 


similar modifying the com 


mon against accumulations.” 


among others, there are 
New York 


such other states can use to create an 


residents of 
and 
accumulation trust, or at least its substantial 


equivalent for income tax 


purposes 

One of the two methods is to use a form 
of trust 
trust 


known as the quasi-accumulation 
The other method involves a two 
namely, (1) 
trust 


procedure, creating an 


step 


irrevocable, living (usually in a small 


amount) in a state which follows the com 


1 


mon law rule, iming a resident of that 


state, preferably a bank 1 company 
in that making a 


will providing at the corpus upon 


which 


, ' ' 
income to < umul: > 11d to the wler 


Vert trust 


Estate Tax Advantage 


The feder: id 


an estate 


of using 
from the fact that 
when an ru is used, the w 


vantage 


her ow1 
ured by 
mencing 
distinguished 


This mea 


be noted, are applicable not only to estate 
marital deduction trusts but to trusts generally 

* Article cited at footnote 28 

” Article cited at footnote 28 

‘For discussion, see Shattuck, An JHstate 
Planner’s Handbook (1948), at pp. 83-90. To be 
valid in New York, the inter vivos trust must 
be irrevocable. President and Directors of 
Vanhattan Company v. Janowitz, 260 A. D. 174, 
21 N. Y. S. (2d) 232 (1940); Lauritzen, ‘‘Can 
an Irrevocable Trust Be Incorporated by Ref- 
erence ?’’ 45 Illinois Law Review 583 

32 Cooper, article cited at footnote 13, at p 
140; ef. Casner, article cited at footnote 10, at 
p. 105. 

The Delaware statute provides that the period 
runs from the date of the exercise of any power 
whether general or limited 


) (Delaware Revised 
Code (1935), Sec. 4414.) 


Hence, in that state, for 
purposes of the rule against perpetuities, it is 
immaterial which kind of marital deduction 
trust is used 

Note, however, if the wife is given a general 
power to appoint during her lifetime, the rule 
against perpetuities period begins to run from 
the date of the exercise of her power—the 
theory being that such a power is the practical 
equivalent of absolute ownership American 
Lauw of Property (1952), Vol. 6, Sec 
Restatement, Property (1944), Secs. 391, 392; 
Casner, Estate Planning Under the Revenue 
Act of 1948,"' 62 Harvard Law Review 413, at 
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is used, the widow, tn her will, can provide 


for trusts measured by the lives of grand 


i 


Under a marital deduction trust giving 
children and greatgrandchildren born afte : 
; +9 the widow a testamentary power of 
her husband’s death. In this way, the period 


during which the trust can last may be appointment, the corpus 


{ rolonged conside rably, and, under familiar of the trust on her death does not 


principles, immunity from estate taxes co1 become part of her estate, 


nues is long as the trust remains 


at least for nontax purposes. 


existence 


his advantage will prove more important 


; prevent the 1 ft the marital 
me states than in others In states ; 


} 


: : , trust from iding up in the hand 
h follow the common law rule agains y , 
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perpetuities, viz., any imber of lives in 
hein: sical >] * ’ ee tai an eStat¢ 
eng and years, 11 ww 1S give ; , 
1 the deve 
general testamentary 
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tor nontax purposes. 
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itors.” Moreover, 


The trust principal 


is thus against claims of cred- 


no rights can be acquired 


therein by a second husband, if tl e widow 


Expenses 


intment tru 


\ power f appe 


corpus im passing into tl 


and thus being subjected to a new 


probate 


executors’, trustees’ and atto 


of expenses including 


expenses ; 
compen 


ation; and, in some jurisdic 


How n 


There 


1) The rule in t states wife's 


ippointive property 
power and, even then 
“s own prop 
Restate t yper 1944) (Secs. 327 

9 and 330) 


) New York an rt - ‘S ive st 


litors cannot A the 
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st 


itutes 


provide 


hat c ( snnot reach 
I that } ) € i 


} 
e donee |! 
exercisable 
ield in 
donee |} i egal estate [or 
in absolute power! 
er exercisable by deed or 
Property Law 
Minnesota statute 


iIsSpos 
l. New 
149-153, 159-164 


provides that cred 


y property subject to a gen- 

ppointment Minnesota Statutes 
19) (Sec. 502.70 
in bankruptcy exercise the 
bankrupt could ha xe!r 


benefit 


ised for 
USC, Tit 1, Sec. 110 (a) (3) 
} ise the bank 
testamentary powers 
e American Law o 
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unpaid become part of her estate (or even 


if she disposes of them by exercising a 
appointment conferred upon het 
husband’s will), they may become 
taxable as income to her estate all in one 
year—the year of her death.“ At any rate, 
this would be the outcome under the regu 
lations as they stand today, although it 
should be noted that this feature of the 
regulations is being reconsidered.“ The 
important point to note here is that without 
sacrificing the marital deduction, this 
sible pyramiding of 


would be 


power of 
by her 


pt Ss 
income in 

putting the 
power of 


one year 


avoided by renewal 
commissions in a appointment 
marital deduction trust, provided the wife 
refrains 


from exercising her power—the 


reason be ing 


that if she does not exercise 


her power the commissions remaining un 
will be transferred not 


inder het will 


paid when she dic Fs 


husband's 


Income Tax Basis 
for Determining Gain or Loss 


of appointment trust, the 
na position to help out 
them the 


tax bases for 


Selecting fo1 


oO income 
loss. Suppose the valu 


vand’s death, of an 


ded in a 
ntment is $100,000, 
by the time the 


to $200,000 


° } 
iS mciu 


trust 


Suppe S¢ 

to taxing general 
least three separate rules 
as in New York (New 
249-r (7) (b)), which 
federal statute; (2) 
exercised as in 


in Connecticut 


powers, there are at 

(1) always taxable, 
York Tax Law, Se 
now follows the 
taxable only if power is 
Illinois; (3) never taxable, as 
Falling, in effect, into category 
which impose a tax equal to the 
80 per cent federal credit. And, in some states, 
the amount of the tax will turn on the degree 
of the relationship of the takers to the husband 
or wife, as the case may be. For general dis 
American Law of Property (1952) 
Vol. 5, Sec. 23.24 

“For general discussion. see 
Life Underwriter and His 
Trusts and Estates, August 
% Code Sec 126 (a) (1) 
person who acquired the f£ 
income items of the decedent, which are not 
includible in the decedent's returns, must him 


self pay taxes on those items when he receives 


present 
presen 


(3) are State 


cussion see 


Barker, ‘‘The 
Estate,"’ 
1952, at pp. 558-561 
provides that the 
right to receive gross 


Personal 


them 
the person who so acquires the right to receive 
the income transfers that right, he himself 
year of the transfer 

on the fair market value, or the con 
if any, received therefor 
greater Res 111, Sec 
vides that this applies to 


or bequest But see 


Code Sec 126 (a) (2) requires that if 


in the 
must pay income taxes 


deration 
whichever is the 
29.126-1 expressly pro 
transfer by gift 
footnote 44 

current CCH 


"% See 1 
Reports © 926.31 
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iS often the case, the Ose 


persons in wh 


vor the widow would exercise her power 


are the same persons who would be entitled 
under the husband's | h 
exe her 
If the widor 
income 
or loss will 
not exercise het 


$100,000.“ Here, 
widow should power. 


On the other hand, suppose the property 


worth $100,000 at the time of the husband’s 


to take 
failed to 
( hildre n 
the 


will if s 


é 
reise their 
w exercises her power, 
for determining 
$200,000 
power, it 
other 


exercise her 


powel! Say, 


tax basis gain 


become If she does 
remain at 
equal, the 


will 
things 


value and is rth only 


the 


death, declines in 
$50,000 by the time 


othe: 


widow Here, 


things equal, the widow uld not 


exercise her 
a he 

is important 

gain or ik 

be« 

will determine 

which they 


pul poses “ 


power. 


the 
not only 


the children 


because it determines 


basis in hands of 


SS in case they sell, but also 
] } : 


uuse, while they retain the property, it 


the annual depreciation to 


are entitled for income 


| | or , mpl 
Appli l ) going exXample 
advantag« ontmel 


enjoys 


MISCELLANEOUS COMMENTS 


In connection 
been said that a 
to accumulate the 
productive property result in 
ing the amount of the marital deduction 

— 


a Onctusio! 


with estate trusts it has 
direction to the truste« 
incOme or to retain w 
may dec reas 

48 


bh ] - t] 1) 1 
asea, apparently, on provision 
ulations to the 


the 


must be 


in the reg effect that in dete 


mining the value of inter« 


the wife, account taken 


“material limitations’ upon het 


4 Code 
basis of 


r 
hchil 


Sec. 113 (a) (5) provides that the 
property transmitted at death is the 
market value on the date of death or the op- 
tional valuation date When property 
without consideration under a general power 
of appointment exercised by will, the property 
is deemed to have passed by bequest or devise 
from the person exercising the power. Thus, 
a new basis is created by the exercise of a 
general power 

* Code Sec. 114 provides that the basis for 
computing depreciation is the basis provided in 
Sec. 113 (a), as adjusted by Sec. 113 (b). As 
to holding period, see Sec. 117 (h) (2), which, 
as applied here, provides that a new holding 
period starts only if the power is exercised 

“ The problem has been heretofore considered 
in Proceedings of New York University Eighth 
Annual Institute on Federal Taxation (1950): 
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passes 


May, 


income from the | 
regulations then 
dentally 
the 
the 
distribution of the property to the 
It is plain from the 
that neither a 


piVve 
the sole example 
income from the 


decedent's 


wife of 
date of the 
text and o 
direction to 
one to retain unproductive property 1s 
rial the 


con 
accumulate 
limitation within meal 


regulation. 


Section 812 (e) (1) (A) (and the 
lations as well) prescribes a marital d 
tion for the 


to the 


‘value” of certain interests p 


The value of a dolla: 
exclusively to any beneficiary, is 


wite. 
regardless of whether 


to accumulat 


here is 
benefit 


r for his 
f interest in n 


value of 


1 


property alue as of the 


husband's de: no matter who 


Regardless of which of the two 


marital deduction tr used, 


usts 1s 


given a limited power ¢ 


we im 


Tay , 
LaVO 


opportunity 


and thus diminishing 


estate tor estate tax purpos¢ 
ivably, there ar 


Cones where 


ductive and 


may prove 


property nonprodu 


erty, it advisable to cr 
entirely separate marital deducti 
one of each type 


In some states, the amount 


which can be W ill 
limited. J 


trust, 


given by 
[ l I a power of 
placed in a 

stricti l 


yecause, 
is not 


death, 


stat t} li 


the dispo 


another 
an eState tru 


moves to 


st will be governs 


(Continued on page 399) 


Cohen, ‘‘The Will of Mr. Marita! 

286; Guterman, ‘‘Some Observation 
Planning,’’ p. 294, at p. 296; Cutler 
siderations in Whether a Power of Appointment 
Should Be Exercised,"’ p. 324, at p. 334 
also, Nossaman, work cited, and Gump, 
cited, at footnote 13 

*§ Casner, article 
103-104; Hilgedag, 
at pp. 311-312. 

* Regs. 105, Sec. 81.47c (a). 

*® Kennedy, article cited at footnote 26, at p 
363; Mannheimer and Wheeler ‘Will Com- 
bination of Powers Defeat Marital Deduction 
88 Trusts and Estates 476. 

St Farmers’ Loan and Trust Company v. Shau 
127 A. D. 656, 111 N. Y. S. 1118 (1908); cf 

‘Estate Planning—Powers of Appoint 
64 Harvard Law Review 185, at p 


1953 °@ 


See 


article 


cited at footnote 10, at pp 
article cited at footnote 1 


Casner, 
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A Tax Classic 


Morrissey v. Commissioner 


By ROBERT S. HOLZMAN 


66 WAS SATISFIED that the 


disability 
was entirely 


subjective, hysterical if 
be explained as an associ 


e Commissioner 1S 


nents, 


they 
] 


could 
trustees 
and thos¢ 
k only to 
t Holders 
could 
heir recom 


terest 


I’m treating 
a corpora- 
of property 
‘y, and, to 

applicabl 
organization 
some voice 
gum, we 
But 


capacity, 


you 


a matter 


ae 
in business, 


11 
collec 


‘Morton Prince, ‘Association 
Journal of Nervous and 
1891, Vol. XVI, p. 266 


Neuroses,”’ 
Mental Diseases, May, 


Morrissey v. Commissioner 


On December 
Hughes delivered 
preme Court 


associations with cor- 


resemblance; but it is 
resemblance and not identity. 


“W hat, 


a trust 


salient 


features of 


when create 


then, are the 
| 


and maintained as a 


arrying on ofa 


medium for the ¢ business 


ing its gains—which may 
as making it analogous to a 
organization? A corporation, as 
title to the property 


embarked in the corporate undertaking 


an entity, holds the 


lrustee s a continuing body with provi 


succession, may aftord a corre 


dur in the existence 


rporat 
porate 


organization fur 


tunity for a centralized 
i representatives ol the 
members the corps 


ration. The designa 


] t} 


t are charged wit 


ion of tru who 1 the 


t ‘in much 
may provide 
ling etle« 

named 
it with power to s¢ lect 
constitute a self-pe1 
selected by, or with 


beneficially interested 


ne 


e trustees are 


of. those 
undertaking, centralization 
agement 


Ot man 


analogous to that of corporate 


An 
trust 


activities may be achieved enterprise 


carried on by means of may be 


termination or 


ire from interruption by 


of owners of beneficial 


interests 


respect their interests are dis 


those of and 


members of a co! 

And the trust type of organization 

facilitates, as does corporate organization, 

the beneficial 
+] 


the continuity of 


partners are 
akin t ie interests ¢ 


poration. 


transfer of interests without 


the enterprise, 


© 9020, 296 IT 





luction of large numbers allocable to a particular physican was taxa 
ticipants. The trust method also per- ble to him. It was ruled that “under the 


he limitat 1e personal liability tests of corporate or partnership identity 


pants e property embarked in set up by the Supreme Court in Morrissey 7 
i Commisstoner the Court would be 
forced to hold the . Association to be 
t ] Dot ! sriefiv s r- 
principles to the in- taxable as a corporation Briefly summiat 
7 Ee he a - > (¢ rt -eElCOOonNI7 . 
e of the opinion that the ized, the : upreme ul recognized the 
’ tollowime “ Ss Of -rpris 
sociation. The trust was ‘0llowing features of an enterpris¢ 
be regarded as a corporation for 


purposes: 
purpose 


\ corporatio: 
to the propert 
rate undertakins 
made 3 
interests, W | orporat 
Thev wet rtunity to1 
preferred shar ) he value of h igh represel 


‘ : ( 1e rt ration 
each and common s] ‘s of no pal i the corporation. 


Thus those wv security I 


ame nation or interr 


¢ Manage 


And the con 


properties 


was essentially 


prov ision 
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IKEWISE taxed 


trust at was cré 


‘Dale H gk re | Freelar I ner v. U , 
man T. Re 4 s ‘ z Supp. 976 (DC Mont.) 
porations,”’ Th y j ? f / Y j 6 Helw C 
tute Lectures, l I 314 ustc "9 

‘Morris D 
Trusts,’’ TAXES 
1945 p. 28 


oleman-Gilbert Associates. 36 


22, 296 U. S. 369 
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sned to t rust [or 


the benefit of Che business purpose test 


is significant. 
wners of beneficial interests. Declared 


Six individuals owned property which they 
Hughes: “In conside1 could not sell; under an agreement, a trus 
association Was created, he 


tee took title to the property and issued cer- 


tificates of beneficial interest pro rata. “|T]he 


he beneficiaries did not exercise 


yt determinative . The parties controlling question is not the similarity in 
mmon enterprise for the tran- form to corporate organizations, but rather 


e beneficiaries who the yurpr tl alleged trust Site 


t 
| of immediate liquidation 


pose became 
according to the nstances will permit, and 
Entering 


incidental 


tie 


lated themselv« 
der forms of manag 


corpor: 


Morrissey v 





ness operations may > found if 
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are 


4 
where a 


not 


performed 
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automatically. 


Thus 


trust annual option of 


the 


recéiving cz trom its tenant, 


inion 


sine 
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merely 


and distributin 


' Kettleman Hills 
Commissioner, 41-1 ws 
(CCA-9) 

®* Commissioner v 
9643 22 F 
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€ O14 


Chase National Bank, 
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41-2 
ustc { 


Lewis Main and Lin 
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” Paine 1 fy ews l ’ 
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384 


coln 
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Syndicate, 
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9423, 32 F 
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Supp 


May, 


the activities 


1953 @ 


ment was ve | 


sted with power to incur 
obligations 


all, and there 
no limitation of personal liability.” 
not taxed asa corporation.” 


burdening was 


It was 


a trust was formed to liquidate 
is whether it is et 
Thus « 
for 


on 
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yratior 


members 


{ 
I 


'Grew, CCH Dec 
1948) 
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2 TCM 341 (1943) 
22 Other authorities had 
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Estate ‘CH De 


a less exalted 
wre apprentice to a pilot 
A life not bad for a hardv 
certainly not a high lot 
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Penzance, Act I 
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Petitioner does no no seal, no mu 


t of its individual 


if I 


ndependent contractor 5 
business except as an agen nor was any tru 


State law 


ued that a 


members m 


not, 


} a 


Corporate liability may not be spelled out 
under 


1s 


f a partnership status. Four equal owners of 
a partnership, 


conveyed their interests to two # 
AS 


operty 
: partners 


| business 


for 


{ their number who had had s 
heir number wh« id ha yIN€ and forcefully 1 


serving trustees 


das 


ld 


T Wo 
xperience, NV which 


e others was he in undivided of carrving o1 


nterests by properly 
taxed 
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d 
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Management w. 
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tes } ( 
\ 4 it \ t ty try 
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ency elation other purposes 
and without pr i for urposes is to 


a 
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TOBACCO AND TAXES 


Che increased consumption ot ¢ iga 
| 1) 


ther tobacco icts 18 


i 
faster except, 
vhether or e federal goy 


be 


on tat have 


taxes 
sizeable 


oun 
in the 
milliot 
who the 
$40 in taxes each 


++ 
VV 


cigarettes 


than 50 


on 


pay 
than 


al The first tax on as esti 


imposed by tl 


1864 he 


1e federal government in 1 ounteri 


, ' 
rates ranged trom .8 cents sold by 
k of 20 cigarettes: Illinois are 


ick 
diffe rential, 


\pa 
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t any rate 
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art 
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st ever created.” * 
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not controlling. It was 


exas joint stock association 


state law, an association but 


liable 
clearly 


associates being 
Comms 


the 


ints out why trust estates, 
form for the purpose 


1 business enterprises, are 


d for taxing 


ations. 


purposes and 


tes have been employed 


s, and for many 


rence 


? 26 


nonsexual 
taxability 
the 


Justice 


One of the 

whether 

And, for 
Mr. Chief 


in the Morn 


le termine 
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ation’s. 


1 test 


sJe\ case 


the tax is 
more dif 
in the of 
For example, 
having trouble with 
citizens who purchased 


of 


sition 
thereof 1s 
perhaps, case 
ernment. 


en 


from states which had 


the was lower 
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tax 
are 


Administrator 


tamps 
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a wholesale 
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gation showed that there 


one the 


case, 
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to 
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that 
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stamps is considered a 


tax¢ 
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(New 


Books 


How to Make It Last Until Death 


Understanding Federal Income, 
Gift Taxe 
James C. Wriggins. 
Roslyn, New York 


Estate and 


George Byron Gordon and 


Business Reports, Inc., 
1952. 166 pages. $7.50. 


Executive Pay Plans 1952-1953. William J. 
Casey and J. K. Lasser. Business Reports, 
Inc., Roslyn, New York. 1952 
$12.50. 


160 pages 


Your Heirs, and 
Byron Gordon 
Rostyn, New York 


Y ou, 
Business Reports, 
1952. $7.50. 


” 


earned 
Franklin t w ho well 
hil 


‘A penny saved 


penny 
Benjamin 
he spoke when he ittered this bit of pni 
osophy, but in this di with taxes as high 


as they are and inflation a constant threat 


earned 
and study. Here are 
You 


worry will come naturally 


a penny saved is wdeed one dearly 


with sweat, wor ry 


three publications for study supply 


the sweat and the 


Che full title of the first is Understanding 
Federal Income, Estate and Gift Taxes with 
Special Application to Insurance and Annui 
tles It is in an 8% x 11 inch format, 
both sides of the 
paper and fastened with a leatherette bind 
ing This written 
for the Both authors 
are associated with the Mutual Benefit Life 
Insurance Company 


' 
attractively printed on 


is designed and 


report 


advanced underwriter. 


ort falls into fe 1 divisions 
gives the highlight f the tax 
and judicial I - the sec 
(book one) Cc 
federal income tax; | 
federal 


estate tax; 


gwiit tax. 


The book is used 


can College of Life Underwriters 


Ameri 


The second publication, Executive Pay 
Plans, is also attractively printed on 8% x 11 


inch paper 1 
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attention on the 


rocuses 


May, 


1953 ®@ 


Of 
interest 
te the Tax Man 


building of an estate for an ex@cutiv: 

ussing such arrangements as deferred pay 
mn and profit sharing, stock 
plans, stock options, the use of 


| 


and combinations of 


contracts, pens 
insurance 
i these items his 
interesting booklet, besides discussing tax 
features, alludes to actual executive arrange- 
ments such as those in use by Du Pont, 
Chrysler and about 100 others. 


The fact is that top executives have not 
<ept pace but have lost from 40 per cent 
to 60 per cent of their buying power. One 
vay to keep up has been to quit working 
for a salary and operate the kind of busi 
ness which requires a relatively small 
of capital investment. Partially 
his earnings are divided between his own 
and that of the 
business operator can 
capital values in his business. 


1 
I 


amount 
be Cause 
tax return business, the 


small build 


greater 


The $25,000 a year man has only $9,361 
left in real 1939 dollars after he’s put 
through the wringer of high taxes and in- 
flation. In 1939 he had $22,000 left. Today 
he has to earn $100,000 to have that much 
real buying power. Unless the executive 
a $25,000 salary in 1939 has 
been raised to a salary of $100,000, he has 
lost ground. 


who enjoyed 


It is not a problem peculiar to bigness 
The small- and medium-size 
must compete for with financially 
stronger which can pay 


companies 
men 
companies 
cash compensation 


more 
Their solution is usu 
direction of giving executive 
stake and integrating the 
tive’s pay plan with the owner’s retireme 


and estate plan. 

The third 
Heirs and Your Estate It is not a tax 
manual nor a how-to-do-it 


ally in the 
talent a execu 


+ 
Tit 


study is entitle "ou, Your 


It is an attempt 
to help the property owner solve his own 
problems by approaching them in orderly 
fashion and by so conditioning his thinking 
that he can take counsel after having de 
cided on the objectives he wants to carry out 


t 
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It's Time We Zig 


hirtsleeve Econom William A. Paton. 
, 35 West 32nd 


York, New York. 1952. 460 


leton-Century-Crofts, In 
New 

$4 
Paton | 


book on the 


as attempted to writ 
difficult and technical 
economics and he has succeeded 


He does not contound the reader 


well 
a pedantic discussion of the component 


the gross national product sup 
and pag ot 


pages statistics; 


barrel 


pro- 


mecha 


of around-the-cracker 


SCUSSION, he 


points out that without 


duction there would be no market 


nism, no monetary and credit system, and 


Oo problems of distribution to worry about 


Hence, 


production is the basic and primary 
activity lo prove this he must 


discuss such subjects as these 


ls, nature, specialized ex 


facilities, the price syste! 


ri¢ role 


of gover! 
1 be 
he labor problem, the farm 
, ‘ 


Linvesting and ec 


Vel nt she ile 


financed 


mMomic 


‘ 


ind 1% Is nO W 


n, because our tac been obfus 


by politicians twenty years 


be en 


radio and otherwise, 


st politicians ot bot 


public A by 


parties have 


ding the 


economic nonsens< There has been 
mtinuous hammering 01 wo related 


rst, the small, lfish group ot 
ople and the good lite—fine houses 


cars, and all the other hnxings 


] 


brought to heel or liquidated 


roughout men and 
been the bete 
Second, 
hash of big 
high 


ropl late @QOV 


this period business 


ness 


Treanizations have 
he symbol of wickedness 
at is necessary to settle the 


ness and provide and a 


security 
4 living for all is apy 
| action And the beauty of it is 


had by 


working 


se mcrease d bl Ssings can be 


irk later in life, less 


tiring at 65 or earlie: 


for the individual to 


the government 


controlling and re- 


stricting (and destroying) farm output and 


discouraging business activity through puni 


, 
tive taxation and other harassing 


What a pipe dream! 
kind of 


has caused mil 


faith in government—a 
Professor Paton dispels: 


Inystic faith which 


“Actually govern- 
ment at the best is simply a group of ordi 
nary tolks, coupled with certain institutional 
arrangements, trying to perform 
: the the 
specifically delegated to them until further 
otice by the people \t govern- 
ent is a predatory clique or gang dominating 
he citizenry by terror 


ids as aré¢ 


certain 


lunctions as servant of 


pet ype . 


the worst 
t tic methods, for such 
desired by the ruling group. In 
ileither case, nor in any possible situation 
extremes, is there 
The magi 


1aS no supernatural means by 


between these 


anything 
involved. 


InySstic 


state has no 
powers. It | 


which it can employ no better materials, 


j 
and no better 


engineering talents, than are 
and there is no evidence that the 

can do the job more efficiently than 
in individual ents a private busi 


\ Iall 
aVallaDic, 
rpriser or 


type of economy is nol 


1 long and straight ascending line It fol 
patter 


les. The fluctuations ar« 


It’s 
“Referring to our 


The zigs and 


Zags 
V¢ 


business cycles 


time 
author: 
course again—there are many 
that the days of the ‘New 

Deal’ represent a sustained 

and that it is high time we developed 


vement again in the ‘zig’ direction.” 
You book with 


your viewpoint and gives you a much bette 
way of stating it 


will find that the agrees 


Freedom for Consumers 


The Tariff Idea W. M. Curtiss. 
Foundation for 
Irvington-on-Hudson, 
80 pages. 3 


i 


Economic Education, 
New York 


copies Tor $1 


The publications of the Foundation for 
little think 
this 


ends 


Economic Education are 


great 


pieces, timely presented. So it 


is with 
tariff. It 


goods do not 


little book dealing with the 
with a boldface truism—‘“If 


rontiers, armies will.” 


OSs 1 (,oods cannot 


cross the frontiers of countries when tariffs 
kee p them out. The government of a coun 
try imposes tariffs supposedly in the best 
interest of all of its citizens; but on this 
statement the book asks the reader to pause, 

y» and to ask Are tariffs i 
of all citizens of a country? 
High tariffs 
high-sounding state 
shibbolet] < 


ops or the 


himself 
the best interest 


High tariffs protect industry ? 


protect labor These 


ments of principle become mere 


when touched with a few d 
. 
logic 


author’s 


387 





Articles 


An Eye for an Eye? 


“Retaliatory Laws in the United States 
Relating to Insurance,’’ by H. Harold 


Leavey. The Insurance Law Journal, 
February, 1953. 


The author is vice president and gen- 
eral counsel, California-Western States 
Life Insurance Company. 


[The United States has had laws relating 


to retaliation insofar as insurance is con 
cerned for at least 100 years 


why 


It is not clear 
such statutes were enacted relating to 
insurance relatively early in our experience 
with interstate relations between states and 
Problems of security for the 

people of the with 
whom an insurance company might transact 
ould 


or restrictive 


corporations 

welfare of the state 
kinds 
seems clear that 
W hile 
retaliatory statutes have usually been phrased 
in rather broad and terms, the 
practical application of the statutes has 
been largely in the field of The 


state passing such is being solicitous 


business « have justified these 
laws, but it 


this is not historically correct. 


general 


taxation 
a law 
for insurance within 


the state insofar as their out-of-state busi 


companies organized 
ness is concerned 


1 


The form of retaliation, which is the sub 


ject of this discussion, is embodied within 
the legislative enactment of 37 of our states, 
taking many and various forms of expression 
all-in 
those 


matter, 


These enactments vary from such 


clusive statutes as that of Illinois to 
solely with 


such as agent’s 


dealing some specific 


j 
1icens¢ Tees, 


deposits ot 


securities, issuance of policies, or valuation 


ot securities 
Although 


guage, the 


there is some variance 1m lan 
majority of these statutes can be 
similar to this 
The retaliating state says to all other states 


expre ssion 


reduced to an 


If vou tax or regulate our insurance com 
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panies in excess of the standards that we 


have set up for your insurance companies 


here, we shall tax or regulate yours here te 


the same degree. 


Some courts, however, have said that the 


true object of the retaliatory 


comity and they are designed to create sub 


Statute 1S 


stantial equality of burdens with respect t 
foreign and domestic insurers. 

The courts have quite generally held that 
the retaliatory statute must be strictly cor 
strued and that the shall 
applied to any which 
plainly come within the scope of the 


sections not be 


situation does not 
section 
Some courts have asserted that the sections 
are penal or quasi-criminal in nature and for 
this must be strictly 
Other have refused to 


statute as a penal one. 


reason construed 


courts regard the 


Practically all courts which have ex 
amined the section have held the act is not 
one designed or intended to be essentially 


a revenue statute. 


This conclusion is ex 
tremely important when a company 
which the statute is attempted 


can show that no inequality 


against 


to 


aS tar aS ¢ 

exists However 
complaint that th 
Nebraska act 


works to the tax burden prejudice of home 


company is concerned 


there has been some 


practical operation of the 


companies 
With 
statutes have 


tional. 


exceptions, retali: 


only a W 
been held to ye col 
This conclusion was reached 
face of objections ‘ the statute vi 
a requirement of equality and uniformity i 
taxation, denial « 


protection of laws, that there is 


that there is a equal 


due process of law and th: 
gates the taxing power of the 


second state. The law is not unconstitu 


tional because it levies different fees upon 
members of the same class. Ala 
bama is the only state presently holding th 


statute Kentucky had 


different 


unconstitutional 
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adopted the same attitude but reversed 
it. Some legal writers expected that re- 
taliatory statutes would be held in contra- 
vention of the United States Constitution 
was held to be in interstate 
This may yet be held the proper 


Congress 


if insurance 
commerce 

rule if 
+] 


revises its expression of 


ie right of states to tax insurance busi 
The United States Supreme Court re 
wed the taxation background relating to 
nsurance when it 
Carolina’s right to 


busin SS considered 
tax foreign com 
t tax 1tS own com 

rt upheld South Carolina 

’rudential Insurance Company of America 
mun, 328 U. S, 408 (1946), because, 
South-Eastern Underwriters 
n decision, 322 U. S. 533, 
he McCarran Act, in 
provided that “The 


shall be subject 


ng the 
Congress 

which the 
business O1 


to the laws 


ol 


*h relate to the 


uch business. 


retaliation section to be 


many have argued that 


company [ro 


entered 


ubstantial part 


used by the state seek 


tatute. The statutes must 


examined. The mere statutory existence 


a more burdensome tax or regulation i 


reign state has been held enougl 


the statute into operation. 


1 


rts have concluded hat the 


statute shall be invoked only 


, 
a cleat nowing that a home 


} 
I 
] 
G 


a 
company | burdened in 


lAS l 


dens which a 


from several 
theory, practic: 


Joard 

ioners Vv. Prudential Fire 

Ce ompany, 167 S. W. (2d) 578 
iv. App., 1943), held that the 


{ result 
ended by the legislature so. the 


atute just did not apply 


oblem which has caused considerable 


yuble 


between companies and insurance 


commissioners just what method to use 


Articles 


in the computation. Most of the authorities 
have favored the so-called aggregate basis 
of computation. This agyregate theory is 
simply a lumping together of the total bur- 
dens resulting from the several tax sections, 
prohibitions, limitations, fees and 
other items and then making a comparison 
to determine which state has the higher or 
greater burden. When the retaliatory law 
comes into operation, the tax imposed is in 
addition to the primary tax imposed by the 
state 


license 


Many of the retaliatory statutes ex 
pressly require that the aggregate of bur 
dens be 


used for retaliatory purposes. 


I suggest that the correct procedure for 
applying a retaliatory statute on the aggre 
gate principle is illustrated by Employers 
Casualty Company v. Hobbs, 149 Kan. 774, 
89 Pac. (2d) 923 (1939). The 
commissioner of the retaliatory 
that 
charges, etc., 


insurance 
(R) 


tees, 


state 


contended each item of taxes, 
was to be compared and that 
as to each item the company from state A 
was to pay the higher of the two and in 
instances where state A by law pro- 
vided for a fee or charge not provided by the 
Statute ot state 


it. The court 


those 


R, the company should pay 
rejected the commisisoner’s 
contention The held that the 
ympare the total 
taxes and charges imposed 
and only if 
were greater in 


decision 
propet Way was ei 
burden of tees, 
by each state 
by state A aggregate or! 


total did the retaliatory statute come into 


those imposed 


operation and in the instant case it did not 

The item-by-item method is a comparison 
and computation of each particular tax, 
licensing requirement, fee, etc., in the two 
States involved 

Recently a problem has been presented as 
to whether or not municipal taxes should be 
included within the 
burden of the 


home state 


computation of the tax 
retaliatory state or of the 
in computing the tax due under 
the retaliatory statute 


It is. of course, not novel for certain cities 
and othe political subdivisions of a state to 
levy 


upon 


taxes, license and other charges 


lees 
insurance companies or their agents 


Maryland and 


specifically au 


‘] | ree 
Ne Vi ir 
thorizing retaliation if municipalities under 


levy taxes upon foreign insu 


states (Connecti ut, 


rsey) have 


statutes 


state law rance 


companies. The problem presents perplex 
ing administrative situations in determining 
the tax formula upon which a comparative 
made. Fortunately, de 


calculation may be 


partmental practices have been sensible in 
The 


imposed a 


Connecticut. Insurance Department of 


Connecticut retaliatory tax on 
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New York companies because of the New 
York City municipal tax. The Connecticut 
department allocated the tax differential repre 
sented by the New York City tax among 
the New York companies operating in Con 
necticut. From each Connecticut 
operating in New York State the 
cut Insurance 


company 
Connecti- 
Department obtained infor 
mation regarding the amount of tax paid to 
New York State and New York City. These 
figures were then tabulated for each line of 
insurance and the percentage of 
New York City tax to New York 


was calculated for each group of ce 


Tatio ol! 
State tax 
ympanies 
lines of 


classified by insurance writte1 


These percentages were used to calculate 


The 


being 


the retaliatory tax. practice has been 


criticized as not precisely accurate 
and being arbitrary, but it does seem to be 


Apparently New York is the 


state against which Connecticut has 


practical only 
applied 
this 
| 


large 


because of the 
York 
amount oft 


State of Con 


probably 
Ne 
and the substantial 
they do 

It also appears that other proposed 
thought to be wm 
Maryland have not retaliated 


New York 


procedure 
number of companies 
business 
which within the 
necticut 
formulas 


New 


in a 


were iworkable 
Jerse V and 
similar way against com 
panies. 


May 


ance 


state R retaliate against an imsur 


let’s say a life insurance 
state A 


A statute which imposes a high tax 


company 


company—domiciled in because of 


a state 


or fee upon a casualty or fire company? In 


other words, is retaliation limited to in 


surance companies in the same line of 


business as that affected by the offending 


statute or may it be extended to all insur- 


ance companies? A further question pre 


sented is: What application should be made 


of a statute which is 


phrased in general 
terms? This problem may be of importance 
to multiple-line companies whose business 
encompasses several kinds of insurance, some 
of which may be mentioned in the offending 
statute. The fact that there is no positive 
to the 


may 


answet question from the paucity of 


case law simply serve to indicate that 
although retaliatory statutes are more than 
a century old, we may expect complications 
and ramifications which insurance lawyers 
and executives have not yet contemplated. 

Phere have 
time to 


been some suggestions from 
that 


specific 


time when a state prohibits 


kind or 


stautes in 


the use of a type ot 


policy, retaliatory other 


should be 


from the 
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Again this suggests that we may 
an interesting and perhaps unhappy future 


1 


in the application retaliatory statutes 


Amendment Needed 


“Basis of Property Subject to Estate Tax 
Under |. R. C. Sections 811 (c) and 811 
(d),"" by Alfred T. Marshall. Southern 
California Law Review, February, 1953. 
The author 
fornia bar. 


is a member of the Cali- 


Code begins | 
that 


“Gifts” al 


Section 113 (a) of the 


announcing the general rule basis 


cost, subject to exceptions. 


“transfers in trust” are governed, basis-wise, 
by subsections 113 (a) (2) through 113 (a) 
(4), and transmitted at death” by 
subsection 113 (a) (5) 


rT = 
property 


\ reserved power to “terminate 


aoes 


qualify trust property for an inheritance: 
under 113 (a) (5). (Commonwealth 
Trust Company of Pittsburgh, Trustee v. U. S., 
51-1 ustre J 9241, 96 F. Supp. 712 (DC Pa.).) 
Che power to revoke, 


property an inheritance 


basis 


in order to get trust 
basis under Sectio1 
7 ? e |} } ] 
113 (a) (5), must be, in the word 
grantor.” 


CCH Dec. 


statute, “reserved to the 
nie M. Fay Trust “A,” 
BTA 765 


inter vivos 


11,315 
(1940), the grantor had crea 
trusts in 
other persons not having a substantial inter 


1932 with a power 


to alter in any manner or revoke. Grant 


died within two months and the trust corpor 


| 
were included in his estate as having bee: 


In 193 


trustees sold various securiti 


transferred in contemplation of death. 
and 1936, the 
reporting capital gain and loss on a bas 


under 113 


of cost to the grantor (a) (3) 


Apparently because, reversing the usua 


case, the value at the grantor’s death was 
less than his cost, the Commissioner argue 
that the proper basis was fair market valu: 
at the date of the grantor’s death under 11 
(a) (5), on the that the 


of the statute giving an 


theory language 


inheritance basis 


to revocable trusts used in al 


was not 
sense, but it 


generally to 


narrow was meant to appl 


where real 


was retained by the grantor. 


instances conty 


The Board, in deciding for the taxpaye: 
that the grantor’s basis was properly use: 
under 113 (a) (3), adopted the literal view 
of 113 (a) (5) that it could not apply in a 
case where no 


power of revocation 


reserved to the grantor 


was 


TAXES —The Tax Magazine 





By way of contrast to the foregoing rela- 
tively strict construction, exemplified in 
the Commonwealth Trust and Fay cases, of 
the 113 (a) (5) definition of a revocable trust 
which will qualify for an 
sasis, the approach of the Tax Court in 
dith Hilles Dewees, CCH Dec. 13,048, 1 TC 
791 (1943), goes far toward adopting the 
ontrol” 
Commissioner 


“inheritance” 


argument unsuccessfully offered 


in the Fay case 
of Hetty B. Levy, 
7 (1951), the 


728 
law of an 


light of Estate 

18,599, 17 Tt 
under present income 
paid on 
property appears to be still an alive 
pen question. If and 
nt is ultimately and definitely 


to be “for 


adjustment for estate tax 


: , 
when such ad 


dec ide d 


expenditures properly 
within the 
Section 113 (b) (1) (A), it 


might again be timely to consider the 


chargeable to capital account,” 
meaning of 
ques 
ion posed in 
Titel, 3 F: 


+} 


Speer v. Duggan, 3 usr 


Supp. 722 (1933), whethe 


is being taxed as income whicl 


\ eneral 


~ i | 
licial approach would do 


, 
adoption best 


nothing to 


eliorate major inequities, anomalies and 


practicalities inherent in the 


| hich 


Code as writte1 
will, therefore, disappeat 


written out of it. The 


ynily 
when they are most 
ybvious and irksome point is the one which 
the courts have so impeccably demonstrated 

that various inter vivos transfers taxed in 
transferor’s gross estate are not treated 
basis purposes as are 
Che 


these transte1 


. : 
aevises 


be que sts, 
inheritances 


argument is justly 


ide that if s bear the estate 


should receive tne 


+ 


] | +] 
Durden, they too 


relative benefit of an ine 


rease d basis in 


ngress itself, in the first 
ed 811 


acter and effect 


instance, COl 


(c) transfers to be testamentary 


and tor that reason 


them together bequests and 
rr basis purposes in the 
1921, 1924 1926 


altogether clear, the provision 


with 
Revenue 
and For reasons 
which 
continued this treatment in the 
Revenue 


wuld have 
1928 


Act was cut out of the 


the Senate F 


House 
inance Committee. 


\ 
\\ hat 


might be called the “timetable” 

»blem exists because while property may 
e gratuitously transferred several years be 
death, 


provisions of the 


the donor’s undet 


Acts 
811 (c) ot 
tax law, is, treated as if transferred 


nevertheless 
basis Revenue 


{ 


to 1928, it was and, undet 
e estate 
th of tl donot 


lea One of the most 


Articles 


dramatic of all presentations of the “time 
table” question occurred in Edward J. and 
Josephine McCormack, CCH Dec. 7427, 25 
BTA 497 (1932). A doctor, having been 
advised that he might die at any time, 
in order to rid himself of property worries, 
in 1924 substantial part of 
his property to his family, including certain 
stock to his daughter, who sold it in 1926 
She reported gain based on values at the 
time of the gift on the theory that since the 
gift was in contemplation of death, Section 
204 (a) (5) of the Act of 1926 
operated to give her an inheritance basis of 
value at the time of “acquisition.” The 
Board, after stating that the was 


gave away a 


Revenue 


evidence 


not convincing on the issue of “contempla 


tion,” concluded (apparently somewhat in 
fluenced by the donor’s active participation 
in Board proceedings seven years after the 
nft, and five years after the 
that the Commissioner 


correct mn 


donee’s sale) 


was in any event 


assigning the donor’s basis 


‘It is well 


received by 


established that 
devise only on the death of 
Vhat had not occurred 
when the sale here involved was made. In 
these circumstances we think that, even if 
the transfer were made in contemplation of 


death, that fact could have no bearing on the 
issue here.” 


property 1S 


the devisor event 


It is submitted that where careful patch 
work represents a genuine improvement in 
the law and perhaps the best practicable 
compromise presently obtainable, short of 
a major overhaul, it should be used. The 
1928 change in the law which took away an 
“inheritance” from 811 (c) and (d) 
{ an improvement—for the 
principal reason that 


basis 


ransters was not 


created more unfair 


ness than it 


it 
removed unworkability. 


Con 
versely, restoration of the 


without more 
table” 


14 


aiternative 


pre-1928 law, 
, would again present the “time 
difficulty in its What 


worst form 


is there? 


following amendment to Section 113 


is propose d 


“113° {a) (>) (B): In the 


‘ case ot 
value of 


assets the 
cludable in the 
under 811 (c) or 
the extent of 


specific which is in 


estate of 


gross a decedent 
(d) of this Code, then to 
such includable 
shall be deemed to have been 
acquired by transmission at death from the 
decedent 
trust, 


V alue, any 


such asset 


rather than by gift or 


and the 


transfer in 
basis thereof, in the hands 


of the fiduciary, donee or 
from the decedent or 


established by the 


beneficiary who 


received it into or 
out of a 


trust 


dece dent, 
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or in the hands of any successive trans- 
feree in an uninterrupted series of gratuitous 
transfers beginning with such 


shall be such includable value, 


recipient, 


“PROVIDED that if such recipient or 
SUCCESSIVE 


to the 


gratuitous transferee shall prior 
death 
asset in a 


decedent’s have sold or ex 


changed such transaction in 


which gain or loss was recognizable, then 
by which the basis as deter- 
would 


increased the 


the amount 


mined in this paragraph have de- 


creased the gain or 
exchangs 

death « 
shall be allowed to such per 
short 


gnized on such sale or 


rece 


such transaction occurred after the 
the decedent, 


son aS a term capital loss incurred 


the taxable year of such person in wh 


death occurred 


“PROVIDED further that this paragraph 
shall not apply to any assets which in the 
abs« nce on would 


this paragraph receive 


a higher basis as property acquired by giit 


or transfer CZ); 


basis 


in trust under paragraphs 
' 


(3), or (4) of this subsection than the 


as determined hereunder 


How to Prepare a Report 


“What Price State Government?’’ by 
Roger A. Freeman. National Tax Jour- 
nal, March, 1953. 


The author is financial and economic 
adviser to the Governor of the State of 
Washington. 


It is not widely known that state govern 
ments spend more of the taxpayers’ money 


than the federal government does for all 
purposes except the cost of past and futuré 
wars Chere is a greater need for wid 
spread information on state budgets than 
on the federal budget because the voters 
can and do take a more direct hand in state 


affairs than in national affairs 


it might seem that direct 


the people governing themselves 
result in 


At first glance 
legislation 
will will 


sounder legislation It 


in many cases. Our system of govern 


ment rests on the belief that the people ar¢ 
capable 


of judging vital public issues. But 


the accuracy of their verdict depends on 


their knowledge of public affairs 

Che 
zens of Washington in 
vastly inflated 


bankrupt the 


initiative passed by the cit! 


November, 1948, 


rolls and nearly 
$220 


welfare 


assistance 


state. Two years and 
Washington’s voters reversed 
that 


a $33 million cash balance con 


million later, 


themselves. By time the damage had 


been done 
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State governments spend more of the 
taxpayers’ money than the federal 
government does for 

all purposes except the cost of past 
and future wars. 


$44 
Pointing fingers or 
the Washington treasury was 

of little use. But a 


verted “floating 


bewailing the def 


million 


nto a 

state 

thorougl 

ysis and public information 
prevent a recurrenc¢ 

It was clearly the 


, 
ment to respond to the demand for 


duty of stat 


ingiul inf 


¢ 


rmation 
repor t be 


Governor Langlic 
} 


hat a r 


prepared “on th 
taxing and spending program ot t! 
That 


the stat 


report should outline wh: 
e renders its citizens, 

and how the 
them. It 
much the 


spend for the same 


they cost, mone 


‘ 


o pay for should 


strate how citizens of 
sery ces 
should assist our citizens t 
they are getting a fair 
to decide 
services expanded, 


money; whether they want som 


= | oF 
curtailed or eliminated 


he report 


vas completed and pul 
in August, 1952. We tried to patter: 

a shareholders’ annual 
management accounts to the 


report in 
owners 101! 


stewardship and lays the issues before thet 


State reports must focus on taxes and 
How can thes reports be 
meaningful? What do citizens w 


What do they 


judgments? It 


penditures 


know? need to know t 
seems that there ar« 
] 


rour questions to be answered 


(1) How much money does the state 
(2) Where 
3) Where 
(4) What 


does the money 


does the money 


do we get for the 


The most important element, th 

without which all these data are meaning 

less to the lav reader, is 

which he can measure 
What really count 
Washington or 

pays out, but h 


community's mcome 


a yardstick or 
standard by 1 
ge the figures 

many dollars 


Jovermment 


4] 


oO tne 


The grand total—how maicl 


state spends in a given year- 
um of all transactions which 
laws ot each state happen to be cl 


through the state treasury. 
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s Bureau of the Census 
irsements of agencies and 
governments as 
selfsustaining, 

id trust fund 

activities ol! 
1 


iIndependet 


monopoly sys 


t authorities. In that 
us a complete picture of! 


transactions of the 


r of our economy 
ate expt nditures 


‘ompendium f Sta 


expenditures 
best we could. i 


Washington State 
far as possible, we 


\ reconciliation 


accounting is given 


and organization 
obtainable from state budgets 


akdowns by funds 
} } ar 
which are 


accounting reports are useless for inter 


comparisons, No two states use the 


system 


legislative sanction will be needed 


1 


changes, legislative bodies 
laymen untrained in governmental 


com 


expected to take the 


] 


leadership in more 


is clearly the duty 


rt, we were fully 

mings and pitfalls 
varisons with the means at 
“half 


at progess 


pt 


believed that 
compari 
may stimulate 


le to make 
re accurate pro 
the report, we 
ten major tunc 

hee 


bed Lilie 


counties and 


1 
] 
i 


cities, 


neral control and mis 


istical 


organizational units under each 


he only possible yardsticks in 


of objective standards are com 


Articles 


and the 


supplement, we 


““A popular government without 
popular information, or a means of 
acquiring it, is but a prologue to 
a tragedy.'’—James Madison. 


other 
average tor 


parisons. We used five 
United States 
comparisons. 


western States 
inter 
state 

yy expressing taxes and expenditures as 
figures 
through 
them 
same method 
statement 
analysis. If we compare the expenditures 

the 48 states in 1940 and 1950 dollarwise, 
we find that they have gone up steeply. We 


now 


a percentage of income, multidigit 


are reduced more effectively than 


reader can relate 
to himself. The 
is universally 


ver capita data. The 
more easily 


used in financial 


that the population has increased and 
the dollar 


apply the population and price indexes to 


the value of has shrunk. So we 


he 1940 data. 


t 


An equally strong case can be made for 
using per cent ot than per 
capita as a basis for interstate comparisons 
1951 varied 


among the 48 


income rather 


income in between 

$2,076 

100:269 Public 
" 


private and 


Per capita 
$771 and states, a 
spread of expenditures- 
just like business 
follow 


it One 


expenses 


ncome and should be measured by 


word of caution, though—we can 


no more judge a state’s expenditure program 


by one figure than we can conclusively rate 


} 


1 business concern bv ratio. To com- 


‘ one 
pare stat fiscal operations by size, the 
income of the 


and taxes and expenditures seems the most 


ratio between the citizens 


vorkable one lo judge how wisely ort 


efficiently taxpavers’ 


need many 


money 1s spent, we 


more data 


talking about state 


taxes only 


1 
ar, we have been 


expenditures and state To gain 


rue picture 


of taxes and expenditures in 
interstate 


state—particularly for com 


add_ state and _ local 


Unfortunately 


parisons we 


must 


igures local data are only 
Close estimates of taxes 
the help o! 


collections are 


partially available. 
can be with 
State tax 
Local property tax data are available 
they can be estimated for 


the time 


made, however, 


available data. 
known 
states; 
being, 
totals of the 
local government 
appropriates the 
for the gathering of the data, we 


seven states 


tt have state-by-state 


expenditures of state and 
Some day, if Congress 
funds again 
picture of the 


our state and local governments 


may a comprehensive 


(Continued on page 395) 
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Investment Purposes 
The Last Cent... 
Time Not the Only Element 


Canadian Tax Letter 


Illegal Combine 

Not Ordinary Business 
Only costs of successful defense to 
criminal action are deductible. 


Three companies 
sold food 


combining to 


which manufactured and 


were convicted ot the offense ot 
trade 
They sought to deduct the costs of defend- 


ing the action as expenses incurred in earn 


lessen competition in 


ing income. The deductions were properly 
disallowed, as the acts done were unlawiul, 
not being in any manner ever contemplated 
in their respective 
lo allow the 


companies to set up their own wrong 


articles of 


would be 


association 
costs to allow the 
“The 
necessary through 
the previous performance of illegal acts, so 
found, 


ncurring of costs made 


can hardly be considered a normal ex 
pense arising out of the ordinary and proper 
operation of a business.” There is a cleat 
distinction between a successful defense, as 
in Minister of National Revenue v. Caulk, 52 
DTC 1034, and an unsuccessful defense 
Vo. 79 v. Minister of National Revenue, 53 
DTC 81 


Factors to Be Considered 


Reserve for bad debts must not be an 
arbitrary amount. 


In setting up a reserve for doubtful debts, 
the following are among the factors which 
should be considered: “the time element, 
the history of the account, the financial posi- 
tion of the client, the past experience of the 
taxpayer with the writing off of his bad 
debts, the general condition of the country 
in a case like in the present one 
the taxpayer is doing business all over 
Canada, the business condition in the locality 
where the client lives, the increase or de- 
crease in the total sales and accounts re- 
ceivable at the end of the year for which 
the deduction is claimed, as compared with 
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previ . ears. \ccordingly, 
1 P | coat , nave nt 
the time elem« nonpaymen 


count within 60 davs—was used, a reductio1 
. reserve, allowable as 


from $49,993.62 


of the amount of sucl 
deduction fron 
$11,500 was prope 


ister’s determination was not 


nceome, 
r, espe ially since the Mi 
shown to 
incorrect—in fact, the lower figure appear« 
to be rather —No. 81 v. Ministe 


National Revenue, 53 DTC 98. 


generous 


To the Last Cent 


Payment of tax on behalf of another is 
income to the other party and produces 
taxes and taxes. 


Under an agreement leasing certain pro 
erties, the lessee agreed to pay all taxes an 
issessments that might be levied or assess¢ 


Until 


1944, the lessee did not deduct from its tax 


against the lessors on the properties 


ible income the amount paid to satisfy the 


income tax chargeable to the two lessors 


and the amount of the tax was not added 
to the taxable income of either of the tw 
From 1944 to 1947, a different method, 
not so favorable to the lessee, was applied 
by the Minister. “Worse was to follow, 
however. In January, 1950, the [lessee | 
received an assessment notice in respect 
the year 1948 that gave it a rude shock 
[Now], there had been added to the taxable 
income of the 


lessors 


two lessor companies the fi 
amount of the total tax to be paid on their 
behalf. To put it another way, the 
[lessee] found itself called upon to pay tax 
upon tax.” Sixteen computations were made 
by the Minister, this being the number re- 
quired to reach the point where income tax 
had been assessed in respect of every dollar 
paid by the lessee for the lessors and treat 
of the latter. While 
such “pyramiding” is not expressly provided 
for in the Income War Tax Act, the method 
is proper, being supported by case law. How- 
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ed as additional income 





“t] 


his method does not commend itself 

d its adoption at this late date, as though 

after-thought, cannot fail to impress one 
is unfortunate. It is regrettable that the 
Board is not in a position to interfere.”— 
The New York Central Railroad Company 7 
Vl of National Rez $3 DTL 5 


; t¢? 


Gamble Fails 


Loss on “‘short’’ sale is not deductible 
from income. 


\ tobacco merchant dabbled in stocks 
ye transaction, he sold 
lid not have in the hope that then price 
fall in a few days at which time he 
ould purchase them at 


then deliver 


shares which 


would 


a lower price and 
them to the purchaser in the 
riginal transaction. He expected to make 
. profit thereby, which he would treat as 
1 capital pront. However, the prices of the 
shares did not fall 


and, in the meantime, 


lividends were declared; he had to pay thess« 
vidends to the 


purchaser of the “short” 


ick. He claimed that he should be allowed 
to deduct the dividends from his income 


] 


the years in question on the ground that 
“for in 
His claim was denied 
purposes” holding 


time to obtain 


is method of selling shares was 
estment purposes.” 
investment means 


ome considerable 
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} + ; ++ +1) 
al reports la wWull 


expenses and total up thi 


ey were paid Hat 


taxes from which 
do they tell us 


I 
a returi mm Our it 


dly ever 
ur vestment 


vernment. For most state govern 


ntal activities, cost a counting 1s still but 


in tl \ f 


1 gieam he eye of an ambitious analyst 


t until uniform definitions and standards 
] 


and used in a large number 


to express ad 


e acceptec 


} 
I 
f states will it be 


possible 
efficiency in cold figures rather 
first 
compatra 


activities. We 
long and laborious job 


nistrative 
in narrative descriptions. In our 

bitious planning we envisaged 
ive cost heures tor many 
nd out that the 

setting up cost accounting methods from 
headquarters and stimulating thinking along 
ost and return-on-investment lines in the 
lepartments must precede such expecta 


For the report at hand we had to be 


tions 


satisfied with a limited number of compara- 
and fill 
descriptions. 


tive data them in with narrative 


lhe first thing we have to do in planning 
a state’s popular fiscal 


report is to decide 


Canadian Tax Letter 


investment income therefrom. The amounts 
of the dividends were expended not for the 
purpose of producing income but for the 
purpose of producing a quick capital profit 
which never materialized. —Gorfinkel v. Min 
ister of National Revenue, 53 DTC 93 


Altruism Does Not Pay Taxes 


In operation of business, 
records must be kept. 


adequate 


\ doctor established a private hospital 
shortly after World War I; he was not in- 
terested in money but only in medicine for 
its own personal financial 
affairs and the affairs of the hospital became 
inextricably mixed. He filed no income tax 
returns over a long period of time but for 
the 1946, the Minister believing that 
there was some income, made an arbitrary 


assessment 


sake and his 


year 


The doctor vigorously protested 
this procedure but since the hospital was 
virtually a business enterprise, although not 
so considered by him, an intelligible and ac 
curate accounting system of some kind should 
have been maintained. Computing his in 
come by means of a comparative statement 
was, therefore, proper; however, because 
some items had been inaccurately computed, 
the amount was reduced to $3,000.—Burnham 


v, Minister of National Revenue, 53 DTC 8&9 


e want to write As a general 


should not underrate the reader’s 


intelligence nor overrate his knowledge 


It’s 


widely 


a hard nut to crack, to appeal to groups 
different in education, interests, 
political philosophy and understanding with- 
out being charged with oversimplification 
with being technical and dull by 


Attractive cover, art and lay-out, 


by some, 
others 
just like the wrapping of merchandise, may 
between wide and 


mean the difference 


limited readership. A 


worth the 


It | 


port in 


two-color job 1S 
diffe rence in cost. 


were to express the aim of our re 


one paragraph, I should do it with 


Madison's 


government 


two quotations. One is James 


famous—‘‘A 


popular without 


popular information, or a means of acquir 
a prologue to a tragedy.” -The 
other is from John P. Jones’s The Modern 
Reporter's Handbook—“People like 
tics—if they can understand them.” 


do not 


is but 


ing it, 
statis- 
If they 
blame yourself, 





understand 


yours 


not the people 


395 





From 
the Reader 


Acq. and Non-acq. 


Elimination of Backlog . . . 
Adequate Salaries for Judges 


IR 


It appears from two items in recent CCH 
STANDARD FeperaAL TAx Reports that tax 
payers are not being accorded the proper 
which is due them. The first 
item appeared in the issue of April 1, 1953 
It stated that the backlog of 
Tax Court docket is increasing steadily 
on June 30 of last year, 11,487 
mained to be decided and in the next six 
months “the hump grew by almost 4,000 


cases, an increase of 


treatment 
cases on the 
cases re 
about 40 per cent ove! 


the petitions filed for the 
in the ™ 


same six months 


prec eding yea! 


That information was discouraging enougl 
April 8, it was reported that sched 
uled Tax Court hearings had been cancelled 
due to lack of 
tentative tax 


celled for the 


but, on 


funds and, further, that 


calendars had also been can 


Same reason 


Taken together these two items present 


a depressing picture, particularly since the 


reorganization of the Bureau of 


Internal 
Revenue seemed to be a practical move to 
ward eliminating the difficulties which had 
faced their advisers 


taxpayers and 


It is 


favored by 


realized that the Tax Court 


many taxpayers since additiona 


assessments by the Bureau may be cor 


tested there without paying the assessment, 
whereas, in other courts the deficiency must 
be paid first then 
However, the purpose in setting up the Tax 
Court 


formerly 


and a refund sought 


was to whicl 
payers 
their 


The situation 


eliminate the delays 
existed and to provide tax 
with a convenient means of settling 
disputes with the Treasury. 


may be worse now than it was before. 


problem which arises is 
whether a taxpayer will 


Washington, D. C., t 
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A major now 
have to travel to 


present his case 


May, 


1953 °® 


_ } 


such procedure would cause great 
venience—besides the expense involved, 
would be the task of transporting 
witness and documents and, in these days, 
few people can spare the time which would 


be necessary. 


mcon- 


there 


Incidentally, in the March issue of the 
Imerican Bar Association Journal, an urgent 


lea is made to support bills now 


pending 
would increase the 
Court judges, 


$10,000 per year, on the 


which 
salary of the Tax 
ther 


in Congress, 
among 
judges, by 
able 


present 


groun<ds that judges cannot afford to 


live on then 


salaries and, 


same reason, qualified lawyers retu 


accept appointments to the courts. Instances 


were noted of judges suffering actual finan 


ial hardship and of “the harmful effect on 
federal judicial administration of thes¢ 


adequate salaries 


his discussion raises the questi 


in increase in salary can be giver 


ire not sufficient funds to enable the jud 


» carry out their duties- perhaps, 


correct question is 


funds to give an incre: 


enable h court to function properly 


“ Id seem to be the 
ne since the present Tax Court 
well qualified 


1 


as they too pav u 


de serve an 


and 


tax. Moreover, they will not remain ¢ 
; ‘ 
| 


bench very iong if 


in 
uate salary, they ar frustrated 
performance of their 
the present Congress 
ous attention t these prob! 
high taxes which taxpayers 


paying, they are entitled to something 


| 


ian delays inconveniences whe 


ittempt te le their tax disputes. 
H 


GARY, INDIANA 
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Tax-Wise 


Meetings of Tax Men 


Practising Law Institute.—Tax problems 
affecting related corporations will be high- 
lighted in a full-day forum at New York’s 
Hotel Statler on May 16, the 
Practising Institute has announced. 
The adv forming, 
operating and liquidating corporations under 
common 


Saturday, 
Law 


antages and pitfalls in 


ownership will be analyzed in 
panel discussions 
he obtained 


Street, New 


Detailed information may 
from the institute, 57 William 
York City. 
University of Mississippi.—O1 
University of 


May 1-2 
hold an 


attorneys, 


Mississippi will 
te planning conference for 
ountants, trust officers and life 
The program has 


to present a hy] 


pothetical situation 


insurance 


erwriters been de 


will illustrate the 


problems of each 
ur members of the estate planning 

Attention will be given methods 
practical planning and to avoidance of 
mmon tax pitfalls 


to the 


Twenty-five Years Ago 
| ri¢ ‘ | ire d 


ve years ago wrote 


Man” 


to TAXxes decrying the 


Business who twenty 


ineficient method of the adjustment of fed 


, , , 
be interested in the 


Internal 


Sit \ ta 
in New York 


Connecticut border, 


Income ‘Tax to a Collector 


has his alleged mistakes reviewed 


ernal Revenue Agent in charge in 


en and receives threats of distraint 
uckahoe, which is in Southern New 

decentralization is the right policy, 
about time to consolidate the offices 
Collector he Internal 


and t Revenue 


charge 


Tax-Wise 


Taxes... 
Tax People... 
Things Taxed... 


“The Joint Congressional Committee re- 
ported that consolidation would save over 
$1,000,000 a year, which is almost sufficient 
to prove that it ought to be arranged at 
Besides, it should make the adjust- 
ment of disputes more convenient for the 
taxpayer and the Government officials, and 
the Joint ( 
it would 


once. 


yngressional Committee says that 
greatly increase efficiency in the 
Bureau. 
Business 


“ *Tired Man.’” 


[Perhaps not so tired, but just as unhappy, 
is the writer of the letter in our “Acq. and 
N on-at q * at page 396.- Editor} 


section 


Our Cover 


Compared with the several 


the refunding of overpayment of 


proce dure of 
years axo, 
} 
i 


individua been 


taxes has 
During the 


March A 


ceived, for processing, 


income greatly 
period of January 1 
1953, the directors re- 
13,267,139 individual 
involving 
there 
55,855,766 in 


spec de d 
through 
income tax returns prepayment 
10,743,080 

refunds or credits 
-n scheduled by directors’ offices. 


1952, 6,546,996 


refunds. Of these, were 


involving 


same period in 

returns were handled whereas in 1953 almost 
750,000—1040A and 1040 combined—had 
handled. The dollar amount refunded 
this year is just about double the 


same period last 


10,7 


peen 


refunded for the 


[At press time we received figures for the 
week ending Apri f 


( limbed 
to $1,678,202,933 


Tax Commissions 


“heavy” 


Odd-numbered years 
isla * yea! because ‘ of the 


Always 
deration of 


continu- 
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soure I revenus 
I I venus 
souré Th ate of Maive 


found 


trom 


present 
seems to have 


license fee on cremation 


t 


Many ! l 5 te ( latures this yea 


ave, by n, established 
ommissions 

problem: and 

lisenhower has offerec a resol 


federal 


7 hi icoron may b 


creation of a commission 


ame purpos¢ 


an indication that present wells a 


inning to go dry or it may be 


taken to 
mean that at last 


some sane, serious atten 


tion is to be given to the 


the latter is the motive f 


science oO! raising 
revenue If 
undertaking these studies, 
though belated, of the 


< omplicate d 


recognition, eve 
fact that a modern, 


. +1 1 . 
economy which produces 


S30) billion require 


i scientific method of raising revenus 


rross product or over 
which 
takes into consideration need and impact, is 


i forward step 


In addition to the teder il tax problem, 
there is in every c United 


States a city tax 


immunity in the 
state, a county and a 


problen 


Small 


elves restricted by 


suburban find them 


mstitutions te 


cities oiten 
State ( 
sources of revenue which were thought ade 
quate 50 or 75 years ago, but today if tapped 
to the full need of the 
rtionate 
Such is the 
cities surrounding Chicago 
precluded 


sales tax, 


city, place a dispro 


burden of taxes on property 


: ' 
problem of a number of small 


They find them 
s¢ lve Ss 


from such sources as a 


and they begin to consider 


such 
doubtful measures as city incom 


all-night 


Problems somewhat similar 
years ago in Ohio and wer 
extent 


taxes, pay 
roll taxes, street parking licenses, etc 
arose a few 
solved to some 
when cities turned to 


income tax¢ 


for needed revenue The same 


problem h: 
Pennsylvania where it is 
possible for school districts to levy income 


taxes. 


ilso appeal ed in 


Some years ago, the State of Cali 


fornia, as a solution, permitted cities to 


share in the sales tax 


cities in this state 


receipts and some 200 


l per 


cent 
The question 

adapted to needs always raises a number 
of doctrinaire questions. Take the case of 
taxes one of the reasons ad 
vanced in favor of such a tax is that non 
residents (suburbanites) pay for the services 
available to them in the city in which they 
earn their pay. Should New York City 
such a tax, and it has been thought 


city ‘ncome 


enact 
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of, the residents of another state (New 


1 ' 


Jersey) of whom thousands commute daily 


to their jobs in New York City, 
’ 


sald 


might be 


to be taxed without representation be 


cause they have no representative in tl 


New York 


ry 1 ‘ 
state isiature 


On subject which needs clarifi 


here are a 
should be 


considered the tax field of the federal gov 


pre-emption 


easons why the 


imcome tax 


ernment to the exclusion of lessor prospe« 
tors seeking to work the same 


Likewise, there are a number 


hv the sales tax, well adapted as it 


aise revenue for states and smaller govern 
mental units, should be considered closed 
to the federal Many 
ave recently memorialized Congress to en 
which would restrict 


participation in the 


government states 


act legislation federal 


gasoline tax, thereby 
iving them enjoyment of all the rights of 
pre-emption in this field 

Another tax problem deserving of atte 


state income tax—or franchise tax 


whatever name known which 


uses 
always at 
those troublesome and often litigious prob 
lems of 


income as a base Interwoven 


formulas and interstate commerce 

As has 
this magazine from time to time, the appli 
r allocable 
lem for the multistate business 


What we 


no more than a résumé of some 


been pointed out, by articles in 


cation of income is a serio ob 


have said here is inten 


ot the 


lems that face tax commissions and 


1 


hope that through tl 


systems geared 


expression ol the 
of these bodies, tax 
lynami eK 


1 
onomy will emerge 


The Congressional Record 


Distance Lends Enchantment.— Cong 
man Miller of Nebraska 


among his constituents to learn their 


started a p | 
stand 
m such current 
W | ae balanced 


tary training, tax 
number $ on 


problems as the Korea 
budget, compulsory 
reduction, etc 
this: 
reduction for all 
nine per cent of the 


mili 
Wuestio1 
his poll was 
there be a tax 
Sixty ansv 
ves; 1914 per cent, no 

Congressman Miller at the time he started 
the poll said that his constituents “are fat 
enough removed from the pressures of Wash- 
ington to have a good understanding of the 
problems facing our country. In Nebraska 
we have a lot of good sunshine and fresh 
air. : 
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[his leaves us somewhat in doubt as to 


what understanding”—the 
distance from Washington, the 


rm 
good 


causes “a 


sunshine or 
ie fresh air. 


Like the Sheep in the Nursery Rhyme.— 
King 
driving our movie 
for 17 


shouldn’t cause the 


Congressman of California infers that 


taxes are actors into 


ign countries least 


months at 
Congressman much 


eT! becaus« our divorces 


courts are an 


lucement to return 


Remove Tax on Cruises.—An unfair tax, 

rding to Senator Smathers, is a 15 per 
nt tax n American travel in 
“impediment 


” 
id travel 


. passenger 
he Caribbean area—it is an 
ter-American tr 


From the Bathtub to the Bottle 


Che public utterances of Senator McCar 
Sound and 
contrast, little 


to a Treasury 


always rate 


attention in the 


columns; in 


attention 
has been given Decision re 
the manufacture of vodka, which 
discloses an extraordinary amount of knowl- 


dge concerning the this 
Just to 


pertinent 
“Tt was found that 
since vodka is produced at rectifying plants 

the treatment of distilled spirits with 
larcoal in processing tanks rather than by 
r¢ distillation, the 
vodka in the 


garding 


manufacture of 
Russian atom-bomb-type beverage 
will 


ve you an idea, we quote 


phrases of the decision: 
Dy 


finished 
tank prior to packaging 


deposit of the 


receiving 


a bottling tank 


unnecessary requirement.” 


and transferring te was an 
It must be very 
disconcerting to the Russians to know that 
that tank is 


we have discovered this extra 


unnecessary 


Odds and Ends 


Fungicides, insecticides 
deductible 
New Mexico prior 
Mexican may 

write policies of insurance in New Mexico 
on the other 
fees and taxes. 
Heller of New York 
hat there is widespread unemployment 
uf industry, which he 

mn inflation but 
Five 


and weedicides 


are now Irom gross 


income mM 
to computing the 


casualty 


tax. 
companies 
insurance 


same basis as any 


company upon payment of 


Congressman 


blames some 
mostly on the excise 

hundred 
| 


deral taxpayers were 


and ninety-eight 
convicted of tax eva- 
sion last vear, and the fines from such 
convictions were nearly $3 million. 

There 55,500,000 income tax returns 
filed in Colorado has again 
enacted the 20 per cent credit which permits 
individuals and cory take this 
credit against computed income 
tar It is the 


n the 


were 
1952 


orations to 
their 1953 
credit that was in effect 
In South Caro- 
lina, property transferred three years prior 
will be considered as 
in contemplation of death 


oible aX 


Sallie 


last three vears 


0 death transferred 
The intan 
Georgia will be du 
new law date 


returns in 


ae 


changes the 


RELATIVE MERITS OF TWO KINDS OF TRUSTS THAT QUALIFY 
FOR THE MARITAL DEDUCTION—Continued from page 380 


Howe ver, the 
appointment 
roverne d \ | 1 


trust 
isdiction of the 
I’s domicile 


RULE OF THUMB 


hat the relative 


importance 


ces discussed above will Vary 


from case to case, neve unless the 


rtheiess, 


testato 


’ has some 
makes it 


other 


lar objective which 
select 


ust, such as 


partici 
imperative to 
tvpe of ti 


one or .the 
control over 
devolution, or perpetuating a family corpo 
ration, we nominate the following as a rul 


* American Law of Property (1952), Sec 
and following 

3 However, there appears to be authority to 
the contrary. For cases both ways, see Corpus 
Juris Secundum, Powers,’ Vol. 72, Sec. 44 


Tax-Wise 


23.3 


thumb In larger estates where eithe 


umulations te 


keep the widow out 


income tax brackets or (b) long 


periods to avoid successive death taxes, 


is important, use the estate trust. In smaller 


estates, vhere these 


considera 
outweighed by the advisability of 
minimizing 


tax-saving 
tions aré 
expenses at the 


de ath, 


53 


time of the 


widow's use the power of appoint 


ment trust 


However, in this, 4s in most other phases 
of estate planning, 
pletely dependabl 


depends.” ™ 


there is only 
rule, 


one com 
namely, “It all 


[The Endj 


‘Cf. Casner 
p. 198 


article cited at footnote 51, at 





State Tax Calendar 


The State Tax Calendar includes the 
reports and payment due dates for the im- 
portant taxes—franchise, income and prop- 
erty. If the states in which you have 
interests are not listed, there are no fran- 
chise, income or property tax reports or pay- 
ments due therein for the month covered. 


ALABAMA: June 15—Co: 
tax second installment duc 
come tax second installme 


ARIZONA: June 1— Pr 


from railroads, 


yperty 
telegraph and telephone 
June 15—Annual reports 
tees trom 
duc June 29—C: 


second installment duc 


reports 


companies due 

and registration corporations 
rporate income tax 
Personal income 


tax second installment due 


DELAWARE: June 30—Foreis 


tion annual reports duc 


GEORGIA: June 15—Corporat 
tax second installment due 


income tax second 


IDAHO: June 20 


annual installment 


installment due 


Property tax semi 


delinquent 


ILLINOIS: June 1—Personal property tax 


reports and payment due (last day).— 
Property tax semiannual installment from 
private car lines duc Real property 


semiannual installment due 


IOWA: June 1—Propert 
freight line and equipment « 
KANSAS: June 20—Property 


installment duc 


KENTUCKY: 


ioreign c¢ 


June 30 


rporation 


Domestic 
annual statement 
due.—Foreign ¢ 


statement of existence due. 
LOUISIANA: June 15 
ports and payment from foreign corpora 


tions having no 


process agent rporatio 


Income tax ré 


Louisiana due 


MAINE: June 1—Franchise reports due 


MASSACHUSETTS: June 1—Corporate 


franchise 


office in 


(inc 
utilities due 
utilities due 


MICHIGAN: June 30 


first installment due 


400 


ome) tax payment trom 


Property taxes from public 


Public utilities tax 
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MINNESOTA: June 30—Propei 


t 


due (last day) 


MISSISSIPPI: June 15—Corporat 
Pers 
come tax second installment due. 
MISSOURI: June 1—Property repo 
MONTANA: June 15 
tion license) tax due 


NEBRASKA: June 1 


Irom car companies, 


tax second installment due 


Income (corpo! 


Pronert 

roperty) | 
other than sleeping 
car companies, and from ait 


NEVADA: June 1 


installment due 


NEW JERSEY: June 15—Franchis« 
from railroad companies due 


NORTH CAROLINA: June 15—Corpo 


rate 


carriers du¢ 


Prope rtv tax quarterly 


income tax second installment due 
Personal income tax second installment 


due 


NORTH DAKOTA: June 15 
mcome tax 
Personal 
due 


OHIO: June 20 


installment 


Corpora 
second installment du 


income tax second installment 
Property 

public 
Real property tax semiannual installme 
due. 


OKLAHOMA: 


come tax 


tax Semilannua 


from utilities due 


June 
second 


15—Corp. rate 
installment due.—Per 


sonal income tax second installment due 


SOUTH CAROLINA: June 15—Corpo 
income tax 
Pe rsonal incom«é 


duc 


SOUTH DAKOTA: June 1—Property 


i 
from railroad, telegraph and 


rate second installment 


tax second installment 


ports 


phone, sleeping car, light, power, heatir 
water, and gas and 
due. June 30 
day). 
TEXAS: June 30 
stallment due 
UTAH: June 15—Excise (income) 
second installment due. 
VERMONT: June 15—Personal 
tax second installment due. 
VIRGINIA: June 1—Corporation income 


tax due 


] : 1 
pipeiine compan 


Property reports duc 


Property tax se 


income 
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Federal Tax Calendar 


June 15—— 


1) P 
i 


June 30—— 


Returns 


City Tax Calendar... 


June 15 1 Phoenix School District 


Denver ’ 
Columbus 
ted) due. Col- June 20—/ New Orleans 


umbus secon t i paym 


Youngstown 


P 1 7 ‘ 


June 25—New York: New York City 
’ 1 ‘ 1 rt ] ' 


iVl 
} 


Youngstown pe Naas Wot ‘City 1 hii. Sroatan 


( 
esti ‘ 
iVili 


Erie e1 plo 1 v7] ' t | 
. pay! Erie June 30—Califor 


( ix se male aniecl lenein 
Erie School District income t Vf uri: St. Louis emplove: 
Harrisburg 1 tax reports and 1 ot oe 


Los Angeles 


ix Te] Sa | avinient due 


e. O Dayton 
Philadelphia e1 ited) due. Dayton pers 
Scranton e¢1 : ecol tallment (estin 
and Toledo corpo: neon tax 


Scranton 


tallment (estimat Toledo pei 


allan ‘ 


Scranton School District en } Erie School 


’ ts and payment due District 
Scranton School District estimated incom 
; “ 


Philadelphia personal 
tax second installment duc Scranton tan lelinquent 





helptul-informative 
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JOURNAL 


TAXES-—The Tax Magazine 


® This magazine is published to promote sound thought in economic, legal, and 
accounting principles related to all federal and state taxation. . . . To this end 
it contains signed articles on tax subjects of current interest, reports on pending 
tax legislation, court decisions and administrative rulings relating to tax laws, and 
other tax information, book reviews, etc. . . . The editorial policy is to allow frank 


discussion of tax issues. Subscription rate—$6.50 for 12 monthly issues. Write 
for sample copy. 


LABOR LAW JOURNAL 


® Specifically designed and edited to promote sound thinking on labor law prob- 
lems, the Labor Law Journal presents timely articles on the complex relationship 
of Law, Labor, Government, Management, and Union. Each month, it brings you the 
serious thinking, viewpoints, and attitudes of leaders in the field—on significant 
labor law problems. Specialists in the field treat troublesome phases of labor law 
in factual, hard-hitting articles. No punches are pulled—nothing is ‘‘slanted.”’ 
Issued monthly; subscription raie—$6 a year. Sample copy on request. 


INSURANCE LAW JOURNAL 


@ Each month, this helpful magazine presents timely articles on pertinent subjects 
of insurance law, digests of recent decisions, comments on pending legislation, 
rulings of state commissioners and attorneys general, and other timely features. It 
is edited exclusively for insurance law men, by insurance law men. Emphasis is 
on the insurance law fields of Life, Health and Accident, Fire and Casualty, Auto- 
mobile, and Negligence. Issued monthly; subscription rate—$10 a year, including 
a handsome binder for permanently filing a year’s issues. Send for a sample copy. 
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